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SUMMARY  OF  RECOMMENDATIONS 
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Insurance  Coverage 


Consult  with  the  Employment  Security  Division  to  devise  a 

mechanical  means  of  preparing  an  exception  list  of  employers 

registered  with  one  agency  but  not  the  other.  22 

Establish  routine  procedures  for  the  follow-up  and  enrollment 

of  employers.  22 

Seek  application  of  the  penalties  required  by  Section  92-207.1, 
R.C.M.  1947,  against  all  employers  who  refuse  to  obtain 
workmen's  compensation  insurance.  25 

Seek  the  legislation  necessary  to:   (1)  repeal  the  provisions  of 
Section  92-211,  R.C.M.  1947;  (2)  establish  a  special  compensation 
fund  for  payments  to  uninsured  employees;  (3)  allow  injured 
employees  the  option  of  payment  from  the  fund  or  suit  against 
their  employer;  (4)  allow  the  division  to  make  payment  in  exchange 
for  subrogation  rights;  and  (5)  allow  the  division  to  undertake 
actions  against  uninsured  employers.  25 

Rates  and  Premiums 

Establish  rate-making  processes  which  (1)  respond  more  promptly 

to  industry  loss  experience,  (2)  incorporate  experience  rating  : 

procedures,  and  (3)  provide  for  volume. discounts.  36 

Examine  the  possibility  of  greater  use  of  NCCI.  36 

Establish  procedures  whereby  the  levels  of  initial  deposits  are 
allowed  to  tolerate  a  uniform  percentage  of  fluctuation  In 
premium  before  being  adjusted.  39 

Periodically  review  the  adequacy  of  all  initial  deposits  and 
require  increased  deposits  or  return  excess  deposits  as  the 
case  dictates.  39 

Follow  schedule  for  initial  deposits  recommended  by  the  National 

Council  on  Compensation  Insurance.  39 

Use  data  processing  services  to  print  premium  due  notices.  40 

Establish  procedures  to  verify  the  absence  of  premium  payments 

just  before  premium  due  notices  are  mailed.  40 

Design  follow-up  procedures  for  premium  reports  not  returned.  40 

Establish  a  specific  date  for  monthly  preparation  of  the 

premium  due  report.  41 
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Rates  and  Premiums  (Continued) 

Establish  procedures  to  age  premiums  due  from  the  end  of 

the  grace  period  through  the  date  of  the  premium  due  report.  41 

Comply  with  statutory  requirements  for  computing  payroll  for 
sole  proprietors,  partners,  and  corporate  officers,  or  seek 
amendatory  legislation.  43 

Establish  procedures  to  insure  that  all  future  changes  are 

uniformly  communicated  to  employers  as  soon  as  possible.  44 

Notify  all  employers  in  clear  and  concise  language  that 
vacation  pay  must  be  included  in  the  payroll  figures 
reported  to  the  division.  45 

Establish  data  processing  procedures  to  distinguish  between 
payroll  and  premium  reports  received  with  payments  and 
those  without  payments.  46 

Establish  procedures  to  preclude  the  payment  of  dividends  to 

employers  who  are  in  default  on  premium  payments.  46 

The  Department  of  Administration  establish  procedures  to  receive, 
account  for,  and  write  off  balances  declared  to  be  uncollectible 
by  state  agencies.  49 

Certify  uncollectible  balances  to  the  Department  of  Revenue  for 

collection.  49 

Transfer  balances  to  the  Department  of  Administration  on  a 

regular  basis  once  those  balances  are  recognized  as  uncollectible.     49 

Engage  an  actuarial  firm  specializing  in  workmen's  compensation 
insurance  to  evaluate  the  overall  actuarial  condition  of  the 
fund  and  determine  the  future  actuarial  needs  of  the  fund.  51 

Establish  a  formal  written  agreement  when  engaging  an  actuary.  52 

Administrative  Assessments 

Repeal  the  specific  percentage  requirements  of  Sections  92-902  and 

1005,  R.C.M.  1947.  56 

Establish  statutory  authority  to  recover  administrative  costs  from 

employers  and  insurers  on  the  basis  of  an  equitable  formula 

devised  and  applied  in  accordance  with  the  Montana  Administrative 
Code.  56 

Allocate  ail  salary  costs  of  the  Mine  Unit  on  the  basis  of  mine 

inspections.  57 
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SUMMARY  OF  RECOMMENDATIONS  (Continued) 


Request  employers  to  instruct  employees  to  use  the  cards  when 
seeking  assistance  or  services  under  the  workmen's  compensation 
insurance  program. 
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Allocate  the  cost  of  employee  salaries  to  the  activities 

which  benefit  from  the  employees'  services.  58 

Allocate  the  costs  of  the  Compliance  Bureau  to  only  Plans 

I  and  II.  ||9 

Use  direct  labor  hours  of  safety  inspectors  as  a  basis  for 
allocating  the  cost  of  the  Safety  Bureau  to  Plans  I,  II, 
and  III.  61 

Reporting  and  Processing  of  Industrial  Injuries 

Establish  field  examination  and  other  procedures  to  insure 

that  al]  injuries  are  reported  as  required  by  Sections  92-807 

and  808,  R.C.M.  1947.  68 

Institute  routine  follow-up  procedures  for  use  in  those  instances 

where  unreported  injuries  are  identified.  68 

Initiate  the  legal  action  in  those  instances  where  injuries  have 

not  been  reported  and  such  action  is  appropriate.  68 

Advise  all  employers  of  the  mandatory  reporting  requirements 
and  penalties  prescribed  by  Sections  92-808  and  41-1718, 
R.C.M.  1947,  and  the  Montana  Administrative  Code.  71 

Require  all  employers  and  insurers  to  date  stamp  all  injury 

reports  upon  receipt  from  employees,  employers,  and  physicians.       71 

Undertake  a  comprehensive  study  to  determine  the  reasons  why 

physician  reports  are  excessively  delinquent  and  the  alternatives 
available  to  remedy  the  problem.  74 

Modify  the  Employer's  First  Report  of  Occupational  Injury  or 

Disease  (form  37).  78 

Review  the  present  procedures  used  to  identify  and  file  employer 

and  employee-related  records.  80 

Provide  all  employers  with  standard  identification  cards  for 
distribution  to  employees  who  have  been  injured  and  are 
entitled  to  coverage  under  the  various  workmen's  compensation 
insurance  plans.  82 


82 
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SUMMARY  OF  RECOMMENDATIONS  (Continued) 


Reporting  and  Processing  of  Industrial  Injuries  (Continued) 
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Establish  a  procedure  whereby  the  first  step  in  the  processing 
system  is  a  screening  determination  of  coverage  and  segrega- 
tion of  documents  by  Plans  I,  II,  or  III.  gy  f" 


Request  the  National  Council  on  Compensation  Insurance  to  assist 
in  the  review  and  revision  of  the  file  and  dociiment  processing 
systems  currently  employed  by  the  division.  og 


Limit  the  use  of  lump-sum  settlements  to  those  Instances  where 
claimants  demonstrate  that  such  a  settlement  is  in  their  best 
interest  from  the  standpoint  of  betterment  and  rehabilitation.        io3 


Formulate  regulations  requiring  that  the  impairment  aspect  of 
all  ultimate  settlements  be  based  upon  the  American  Medical 
Association  Guides  to  the  Evaluation  of  Permanent  Impairment.        120 


Establish  a  fee  schedule  governing  the  attorney  fees  allowable 

in  conjunction  with  workmen's  compensation  cases.  129 
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Prepare  and  disseminate  written  procedures  and  guidelines 

governing  the  duties  and  responsibilities  of  all  employees.  89  W 

Conduct  periodic  training  programs  and  staff  meetings.  89 

f 
Delivery  of  Compensation  '  1 
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Specifically  document  the  basis  and  justification  for  lump-sum  I" 

settlements  as  required  by  Section  92-715,  R.C.M.  1947.  '   103 

Establish  procedures  whereby  all  compromise  payments  and  lump-  ^ 

sum  payments  result  from  a  routine  and  methodical  process 
of  evaluation  and  decision  within  the  state  Insurance  program.       110 


r 


r 


Establish  a  peer  review  process  to  routinely  review  medical 
reports  and  other  medical  activities  of  the  workmen's  compen- 
sation program.  120  p 

Establish  a  medical  review  panel  to  selectively  review  contro- 
versies arising  from  the  peer  review  process.  120 
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Establish  and  periodically  modify  the  fee  schedule  in  accordance 
with  the  procedures  of  the  Montana  Administrative  Procedures 
Act.  129  f 

Establish  procedures  whereby  the  amount  of  attorney  fees  paid 

are  reported  and  documented  in  each  workmen's  compensation  case.      129 
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SUMMARY  OF  RECOMMENDATIONS  (Continued) 
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Delivery  of  Compensation  (Continued) 


Apply  the  present  worth  adjustment  to  all  lump-sum  payments 

as  required  by  Section  92-715,  R.C.M.  1947.  131 

Take  the  measures  necessary  to  pay  compensation  payments 

through  the  state  claim/warrant  system.  133 

Agency  Organization 

Enact  legislation  to  (1)  organizationally  separate  the  state 
insurance  program  from  the  present  Workmen's  Compensation 
Division  and  establish  it  as  a  separate  entity  within  the 
Department  of  Labor  and  Industry,  and  (2)  vest  the  remaining 
organizational  units  of  the  Workmen's  Compensation  Division 
with  the  power,  authority,  and  responsibility  to  administer 
and  enforce  the  workmen's  compensation  laws.  141 


-IX- 


f 

{ 

f 

I 

f 
f 


t 


r 


^ 


r 


ORRIS  L.  BRUSETT.  C.P.A. 
LEGISLATIVE  AUDITOR 


Joseph  J.    Calnan,    CIA 

DEPUTY  LEGISLATIVE  AUDITOR 


STATE    OF    MONTANA 

®fto  of  li|0  ^legblaitliB  ^ubttor 

STATE  CAPITOL 
HELENA.  MONTANA    59601 

406/4493122 


The  Legislative  Audit  Committee 
of  the  Montana  State  Legislature: 

We  have  reviewed  certain  aspects  of  the  insurance  and  disability 
compensation  operations  of  the  Workmen's  Compensation  Division  of  the 
State  Department  of  Labor  and  Industry.   Our  review  concentrated  on  the 
procedures  and  processes  used  by  the  Workmen's  Compensation  Division  in 
the  administration  of  the  state  workmen's  compensation  laws  and  the  State 
Industrial  Insurance  program.   Although  our  review  encompassed  many  aspects 
of  the  Workmen's  Compensation  Division  operations,  it  was  primarily  focused 
on  disability  compensation  procedures,  particularly  in  the  area  of  claims 
paid  during  the  period  of  January  1,  1970,  through  June  30,  1973.   In  this 
respect,  our  review  did  not  include  procedures  and  processes  associated  with 
routine  medical  benefits,  weekly  compensation  benefits,  occupational  disease, 
second  injury,  volunteer  fireman  compensation,  silicosis  program,  vocational 
rehabilitation,  and  the  safety  program.   In  addition,  we  did  not  evaluate  the 
actuarial  soundness  of  the  State  Industrial  Insurance  Carrier. 

Our  review,  which  commenced  in  July,  1973,  was  preceded  by  a  limited 
audit  performed  by  the  State  Department  of  Administration  which  was  dated 
July  23,  1973.   Our  review  was  undertaken  subsequent  to  the  Department  of 
Administration  audit  because  of  unresolved  issues  and  controversy  surround- 
ing the  workmen's  compensation  program. 
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During  the  course  of  our  review,  several  areas  of  possible  penal 
violations  were  noted  and  referred  to  the  Attorney  General  pursuant  to 
Section  79-2308,  R.C.M.  1947.   These  matters  are  currently  under  investi- 
gation by  the  Attorney  General.   Details  of  these  findings  are  not  included 
here  because  the  investigation  is  still  in  progress.   However,  the  results 
of  the  audit  work,  completed  to  date,  except  for  those  details  referred  to 
above,  are  presented  in  this  report  so  as  to  enable  the  Select  Committee  on 
Workmen's  Compensation  of  the  Legislative  Assembly  to  proceed  with  the  study 
mandated  by  Senate  Joint  Resolution  No.  70. 

Audit  work  is  continuing  in  other  areas  of  the  Workmen's  Compensation 
Division.   Expansion  of  this  audit  work  may  be  necessary  depending  on  the 
results  of  the  audit  and  the  investigation  by  the  Attorney  General.   The 
results  of  this  work  and  the  Investigative  effort  will  be  presented  in  a 
supplemental  report  at  a  later  date. 
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GENERAL  COMMENTS 
ORIGINS  OF  WORKMEN'S  COMPENSATION 

Prior  to  1910,  almost  the  entire  body  of  law  pertaining  to  employer 
responsibility  for  industrial  injuries  was  based  upon  the  pre- industrial 
period  in  England  and  the  United  States.   The  premise  at  that  time  was  that 
employers  had  no  inherent  responsibility  for  injured  workers  and  that 
the  injured  workers'  only  recourse  was  through  the  courts  where  his  chances 
of  any  recovery  were  slight.   A  1973  document  (Compendium  On  Workmen's  Compensa- 
tion  published  by  the  National  Commission  on  State  Workmen's  Compensation 
Laws)  indicates  that  during  that  period  not  more  than  15  percent  of  injured 
workers  ever  recovered  damages  even  though  70  percent  of  the  injuries  were 
estimated  to  have  been  related  to  working  conditions  or  employer  negligence. 


Under  the  common  law  existing  at  that  time,  the  injured  worker  had  to 
sue  the  employer.   As  a  plaintiff,  the  injured  worker  had  to  prove  in  court 
that  the  employer  was  negligent.   The  proof  was  often  unreasonably  difficult 
to  establish  in  that  it  automatically  meant  the  engagement  of  an  attorney 
and  formal  court  proceedings,  both  of  which  an  unemployed  and  injured  workman 
could  not  afford.  The  problem  was  compounded  by  the  fact  that  fellow  workers 
were  usually  the  sole  witnesses  and  they  were  reluctant  to  testify  against 
their  employer.   Consequently,  the  Injured  worker  often  faced  almost  insur- 
mountable obstacles  in  pursuing  an  injury  claim. 

According  to  the  Compendium  on  Workmen's  Compensation,  the  movement 
for  more  just  laws  to  replace  the  old  common  law  began  in  Europe  during  the 
19th  century.   The  new  laws  advocated  a  principle  providing  indemnity  for 
workman  injury  regardless  of  personal  fault,  employer  negligence,  or  the 
other  common  law  concepts . 
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The  development  of  modern  industrial  insurance  laws  in  the  United  States 
lagged  far  behind  Europe.   The  Compendium  on  Workmen's  Compensation  > 

indicates  that  initially  modern  industrial  insurance  laws  were  supported  by 
employers  but  opposed  by  labor  interests.   Employers  were  faced  with  establish- 
ing private  compensation  and  relief  programs  and  soon  realized  that  such  pro-         J 
grams  were  too  costly  for  small  employers  and  did  not  provide  an  adequate 
solution  to  the  problem  of  industrial  injuries.   Labor  organizations  initially 
opposed  new  legislation  because  of  concern  that  it  might  represent  an  infringe- 
ment upon  the  prerogative  of  unions  which  were  growing  then.   Shortly  after 
the  turn  of  the  century,  labor  organizations  shifted  their  position  and  began 
to  work  actively  for  progressive  industrial  insurance  legislation. 

In  1908  the  first  real  industrial  insurance  law  was  passed  by  Congress 
covering  federal  employees.   No  states  had  yet  passed  meaningful  legislation. 
In  1909,  Montana  passed  an  industrial  insurance  law  pertaining  to  miners  and 
laborers  in  coal  mines.   This  law  was  subsequently  declared  unconstitutional  J 

as  were  similar  laws  in  other  states  on  the  basis  that  a  compulsory  law  con- 
stituted deprivation  of  property  without  due  process  of  law.   The  first  state 
industrial  insurance  law  to  pass  and  remain  effective  was  enacted  in  Wisconsin 
in  1911.  Numerous  other  state  laws  followed,  particularly  after  1917  when 
the  U.  S.  Supreme  Court  ruled  that  compulsory  compensation  laws  were  consti- 
tutional.  Montana's  law  was  enacted  in  1915.   Today  industrial  insurance 
compensation  acts  exist  in  50  states,  the  District  of  Columbia,  and  Puerto 
Rico.   In  addition,  federal  laws  prescribe  coverage  for  federal  employees, 
railroad  employees,  and  maritime  workers. 

The  types  of  laws  range  from  compulsory-comprehensive  laws  to  elective- 
selective  laws.   Some  state  laws  require  all  employers  to  have  industrial 
insurance  coverage,  while  the  laws  in  other  states,  such  as  Montana,  have 
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certain  exceptions  such  as  self-employed  individuals,  domestic  and  casual 
employer/ employees  who  can  elect  to  have  coverage.   Still  other  states,  such 
as  New  Mexico,  have  laws  which  are  purely  elective  to  all  employments.   Never- 
theless, workmen's  compensation  insurance  laws  are  almost  universal.   A 
breakdown  of  the  various  workmen's  compensation  laws  in  the  United  States 
is  shown  on  Exhibit  B  on  page  145. 

Originally,  modern  workmen's  compensation  processes  were  intended  to  be 
self-administering  on  the  basis  of  a  no-fault  principle.   Liability  for  indus- 
trial injuries  was  accepted  by  employers  without  fault  and  appropriate  payments 
made.   Costs  associated  with  these  injuries  were  absorbed  by  the  employer  and 
borne  as  a  cost  of  production  without  any  presumption  of  blame  for  each  and 
every  injury.   It  is  becoming  evident,  however,  that  the  original  simple 
concept  of  workmen's  compensation  insurance  has  become  increasingly  complicated. 
According  to  the  Compendium  on  Workmen's  Compensation,  workmen's  compen- 
sation has  failed  to  achieve  certain  of  its  original  objectives.   The  programs 
have  not  been  self-administering  but  have  spurred  litigation.   Benefits  have 
increased  but  generally  have  not  kept  pace  with  rising  wage  levels.   The  failure 
of  state  workmen's  compensation  laws  to  readily  adapt  and  respond  has  resulted 
in  much  criticism  which  in  turn  resulted  in  the  formation  of  a  National  Com- 
mission on  State  Workmen's  Compensation  Laws. 

The  National  Commission  on  State  Workmen's  Compensation  Laws  represented 
the  first  major  involvement  of  the  Federal  Government  in  state  workmen's 
compensation  affairs.   It  evolved  from  the  Federal  Occupational  Safety  and 
Health  Act  of  1970  and  represents  the  first  major  federal  intrusion  into 
state  workmen's  compensation  affairs.   Unlike  most  other  areas  of  state 
operations,  workmen's  compensation  has  been  and  still  is  relatively  free 
of  federal  requirements  and  constraints.   However,  the  National  Commission 
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on  State  Compensation  Laws  was  charged  by  federal  law  with  undertaking  "... 
a  comprehensive  study  on  evaluation  of  state  workmen's  compensation  laws  in 
order  to  determine  if  such  laws  provide  an  adequate,  prompt,  and  equitable 
system  of  compensation."   In  accordance  with  the  Federal  Act,  the  national 
commission  evaluated  the  need  for  workmen's  compensation  insurance  and  the 
adequacy  of  the  workmen's  compensation  programs  in  the  various  states. 

The  national  commission's  evaluation  resulted  in  an  extensive  formal 
report  issued  on  July  31,  1972,  and  several  supplementary  reports,  including 
the  Compendium  on  Workmen's  Compensation,  which  is  a  comprehensive  review 
of  the  issues  and  information  concerning  workmen's  compensation.   The  major 
conclusion  reached  by  the  national  commission  is  that  state  workmen's  compen- 
sation laws  in  general  were  inadequate  and  inequitable.   To  rectify  these 
inadequacies,  the  national  commission  formulated  over  80  recommendations  for 
improvement.   Nineteen  of  the  recommendations  represent  essential  elements 
of  a  modern  workmen's  compensation  program.   Prior  to  the  1973  legislative 
session,  Montana  met  only  four  of  the  19  recommended  criteria  promulgated  by 
the  national  commission.   As  a  result  of  legislation  enacted  in  1973,  Montana 
now  meets  14  of  the  19  recommendations  and  is  among  the  leading  states  in  this 
respect.   The  specific  recommendations  and  the  extent  to  which  Montana  has 

implemented  them  are  depicted  on  Exhibit  A  on  page  143. 

No  state  has  implemented  all  19  recommendations.   The  following 

table  shows  where  Montana  stands  in  comparison  to  other  states  in  implementing 

the  19  recommendations. 
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STATES  WHICH  HAVE  IMPLEMENTED 


15  Recommendations 


1.   New  Hampshire 


14  Recommendations 

1.  Hawaii 

2 .  Iowa 

3.  MONTANA 

4.  Ohio 

5.  Utah 


13  Recommendations 

1.  Arizona 

2.  District  of  Columbia 

3.  Maryland 

4.  Michigan 

5.  Minnesota 

6.  Nebraska 

7.  Nevada 

8.  Oregon 

9 .  P  ennsy Ivania 


Source:   Compilation  as  of  September  30,  1973,  by  U.S. 
Department  of  Labor  Employment  Standards 
Administration. 


HISTORY  IN  MONTANA 

As  previously  mentioned,  an  industrial  insurance  law  was  first  enacted 
in  Montana  in  1909  covering  laborers  and  miners  in  coal  mines.  However, 
this  law  was  subsequently  declared  unconstitutional  and,  as  a  consequence, 
Montana  did  not  have  industrial  insurance  laws  until  1915.   Chapter  96, 
Laws  of  1915,  established  an  industrial  insurance  program  to  be  administered 
by  a  newly  created  agency  known  as  the  Industrial  Accident  Board. 

The  Industrial  Accident  Board  consisted  of  three  members,  two  of  whom 
were  members  ex  officio  by  virtue  of  the  fact  that  they  were  appointed 
off'.cers  of  the  Department  of  Labor  and  Industry  and  the  Division  of  Voca- 
tional Rehabilitation.  The  third  member  was  appointed  by  the  Governor  and 
served  as  chairman  of  the  Industrial  Accident  Board  and  executive  director 
of  the  agency. 
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The  organization  and  statutes  underlying  the  operation  of  the  Industrial,        ( 
Accident  Board  remained  virtually  unchanged  for  over  50  years.   In  1971, 
the  Executive  Reorganization  Act,  Chapter  272,  Laws  of  1971.  abolished  \ 

the  Industrial  Accident  Board,  created  the  Workmen's  Compensation  Division, 

i 

and  allocated  the  division  to  the  Department  of  Labor  and  Industry  for 
administrative  purposes  only.   The  provisions  of  the  Executive  Reorganiza-  i 

tion  Act  were  implemented  on  December  13,  1971,  pursuant  to  the  Governor's 
Executive  Reorganization  Order  11-71.  j 

The  changes  brought  about  by  the  reorganization  were  for  the  most  part 
superficial  in  nature  with  one  exception.   In  dissolving  the  membership 
of  the  former  board,  the  Executive  Reorganization  Act  provided  for  a  < 

single  administrator  who  assumed  the  authority  previously  shared  by  the 
board  members.   The  chairman  of  the  former  board  continued  as  administrator  ( 

of  the  newly  created  division.  His  duties  in  this  capacity  did  not  change 
except  for  the  fact  that  his  actions  as  chairman  of  the  board  previously 
required  the  approval  of  the  other  members  of  the  board,  an  action  which  i 

was  nothing  more  than  a  mere  formality.   In  actuality,  the  administrator 
exercises  basically  the  same  authority  as  he  did  when  he  was  chairman.  1 

Although  the  Executive  Reorganization  Act  affected  the  external 

I 

organization  of  the  division,  the  underlying  laws  remained  basically  unchanged 
until  1973.   In  1973,  major  changes  were  made  in  the  workmen's  compensation  i 

laws.   For  the  most  part,  these  changes  were  made,  as  previously  mentioned, 
in  response  to  the  recommendations  of  the  National  Commission  on  State 

Workmen's  Compensation  Laws.   The  most  significant  change  made  by  the  1973 

i 

Legislative  Assembly  was  the  provision  requiring  compulsory-comprehensive  work- 
men's compensation  insurance  coverage.   Wherein  the  law  previously  required 


-8- 


coverage  only  in  hazardous  occupations  and  coal  mining,  the  1973  amendment 
required  that  almost  all  employers,  including  agricultural  employers,  have 
workmen's  compensation  insurance.   The  only  exceptions  now  allowed  under  the 
law  are  household  and  casual  employment,  members  of  an  employer's  family, 
and  the  sole  proprietors  or  working  members  of  a  partnership.   However, 
employers  in  these  categories  can  elect  to  be  covered. 
TYPE  OF  WORKMEN'S  COMPENSATION  INSURANCE 

Since  enactment  in  1915,  the  Montana  Workmen's  Compensation  Act  has 
provided  for  three  methods  by  which  employers  may  obtain  industrial  accident 
insurance.   These  methods  are  referred  to  as  Plan  I,  Plan  II,  and  Plan  III. 
Plan  I  is  the  self- insurer  plan,  which  may  be  adopted  by  an  employer  only 
if  he  furnishes  sufficient  proof  to  the  division  of  his  financial  ability 
to  pay  all  benefits  provided  by  the  Act.   As  of  June  30,  1973,  there  were 
71  self-insured  employers  in  the  state. 

Plan  II  provides  for  insurance  by  a  casualty  insurance  company 
authorized  by  the  State  Insurance  Commissioner  to  sell  workmen's  compensation 
insurance  in  Montana.   As  of  June  30,  1973,  there  were  14A  insurance  companies 
authorized  to  sell  such  insurance,  and  they  insured  8,243  employers. 

Plan  III  is  the  state  compensation  insurance  program  which  is 
operated  and  administered  directly  by  the  division.   Under  Section  92-206, 
R.C.M.  1947,  all  public  corporations,  as  defined  by  section  92-434,  R.C.M. 
1947,  such  as  state  agencies,  counties,  cities,  and  towns  must  insure  under 
Plan  III.   Any  private  employer  wishing  to  do  so  may  also  request  coverage  under 
the  State  insurance  program  as  opposed  to  Plans  I  or  II.   The  division  is 
obligated,  by  law,  to  insure  any  employer  requesting  such  coverage,  regardless 
of  the  accident  record  of  the  employer  and  the  risk  involved.   As  of  Jime  30, 
1973,  approximately  8,173  employers  were  covered  under  Plan  III. 
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OPERATIONS  AND  FINANCING 

Although  workmen's  compensation  insurance  is  available  in  three  forms, 
the  division  retains  exclusive  responsibility  for  the  administration  of 
the  state  workmen's  compensation  laws  which  govern  self- Insurers,  insurance 
companies,  and  the  state  compensation  program.   As  a  consequence,  the  division 
is  authorized  to  regulate  and  control  in  every  respect,  the  workmen's 
compensation  benefits  provided  under  all  three  plans. 

The  operations  of  the  division  during  fiscal  year  1972-73,  with  respect 
to  each  plan,  are  depicted  in  the  following  table: 


Plan  I 

Plan  II 

Plan  III 

71 

8,243 

8,173 

$191,416,246 

— 

— 

$9,807,059 

$9,475,148 

3,216 

11,366 

9,239 

729 

1,825 

1,578 

3 

2 

1 

$    910,991 

$3,199,444 

$4,417,333 

$    669,130 

$2,427,718 

$1,724,685 

$       500 

$    6,500 

$    3,500 

Employers  Enrolled 

Gross  Annual  Payroll 

Gross  Annual  Premium 

Work  Injuries  Reported 

Claims  Filed 

Occupational  Disease  Cases  Reported 

Compensation  Benefits  Paid 

Hospital,  Medical  &  Burial 
Benefits  Paid 

Subsequent  Injury  Contributions 


Source:   Unaudited  data  from  Workmen's  Compensation  Division  report  -  Work 
Injuries  in  Montana,  dated  December  31,  1973. 


The  operations  of  the  division  are  categorized  into  basically  seven 
programs  for  budgeting  and  financing  purposes.   These  programs  and  relative 
level  of  expenditure  during  the  1972-73  fiscal  year  are  depicted  in  the 
following  table,  with  more  detailed  information  for  several  years  presented 
in  Exhibit  C  on  page  146. 
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Program  Expenditures  1972-73 

Administration  $  868,752 

State  Fund  Bureau  7,545,941 

Silicosis  621,358 

OSHA  Safety  150,922 

OSHA  Statistics  34,280 

OSHA  Occupations  Health  25,336 

OSHA  Mining  21,957 

Total  Expenditures  $9.268,546 


Source:   Unaudited  data  from  SBAS  report  -  Form  641,  dated  7/19/73. 

The  division  operates  out  of  eight  treasury  accounts.  Including  the 
General  Fund.  Legislative  appropriations  are  made  from  the  General  Fund, 
Earmarked  Revenue,  and  Federal  and  Private  Revenue  Fund,  while  benefits 
are  paid  from  the  Agency  Fund.   The  General  Fund  appropriation  is  used 
exclusively  in  the  silicosis  program  which  receives  money  from  no  other 
source.   The  financing  of  division  operations  during  the  1972-73  fiscal 
year  is  shown  In  the  following  table,  with  similar  data  for  several  years 
depicted  in  Exhibit  C  on  page  146. 
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Expenditures 
Source  1972-73 

General  Fund  $  621,358 

Earmarked  Revenue  Fund: 

Administration  Account  1,007,062 

Loss  Adjustment  Account  661,761 

Volunteer  Firemen's  Compensation  Account  7,850 

Federal  and  Private  Revenue  Fund: 

Occupational  Safety  Account  150,922 

OSHA  Statistics  Account  34,280 

WCD  Health  Study  25,336 

OSHA  Mining  21,957 

Agency  Fund : 

Occupational  Disease  Account  1,053 

Industrial  Insurance  Account  6.736.967 

Total  Expenditures  $9.268.546 

Source:  Unaudited  data  from  SBAS  report  -  Form  641,  dated  7/19/73. 
ORGANIZATION  AND  STAFFING 

As  previously  mentioned,  the  1971  Executive  Reorganization  Act  allocated 
the  division  to  the  Department  of  Labor  and  Industry  for  administrative  pur- 
poses only.  This  means  the  division  is  nearly  completely  autonomous  and  that 
is  how  the  division  has  functioned.   Except  for  the  fact  that  budget  requests 
are  submitted  by  the  division  through  the  Department  of  Labor  and  Industry, 
the  department  exercises  no  supervision  or  control  over  the  division.  Legis- 
lation (H.B.  294)  was  proposed  during  the  1973  legislative  session  to  fully 
transfer  the  operations  of  the  division  to  the  Department  of  Labor  and 
Industry.   The  proposed  legislation  was  not  acted  upon  and  was  held  over 
to  the  1974  legislative  session,  where  it  was  considered  but  no  action  was 
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taken.   If  enacted,  this  legislation  would  have  resulted  in  a  major 
modification  of  the  division  and  the  department,  the  organization  of  which 
is  depicted  on  Exhibits  D  and  E  on  pages  147  and  148. 

The  division  is  organizationally  divided  into  three  bureaus  although 
in  operation  it  is  difficult  to  distinguish  the  organizational  elements. 
Many  of  the  people  employed  in  the  division  have  multiple  responsibilities 
and  work  in  two  or  more  areas.   Consequently,  the  actual  organization  in 
operation  is  somewhat  different  from  the  charted  organization  shown  on 
Exhibit  E  on  page  148. 

As  of  December  31,  1973,  the  division  employed  115  personnel. 


-13- 


I 


\' 


INSURANCE  COVERAGE 

Page 

Enrollment  of  Employers  15 

Employment  Security  Division  X6 

Safety  Bureau  18 

Cancelled  Firms  19 

Medical  Bills  21 

Application  of  Penalties  22 


INSURANCE  COVERAGE 

In  Montana,  prior  to  July  1,  1973,  workmen's  compensation  insurance 
was  compulsory  for  only  employers  in  hazardous  industries  and  public  agencies. 
The  hazardous  industries  required  to  be  covered  were  enumerated  in  the  law 
along  with  a  general  provision  that  any  other  inherently  hazardous  occupations 
were  also  required  to  be  covered  by  workmen's  compensation  insurance.  All 
other  employers  not  included  in  the  compulsory  requirement  could  elect  to 
be  covered  if  they  so  desired. 

The  1973  legislature  made  substantial  changes  on  compulsory  coverage. 
The  sections  of  law  pertaining  to  hazardous  industries  were  repealed 
(Section  6,  Chapter  443,  Laws  of  1973)  and  new  legislation  was  enacted 
making  workmen's  compensation  insurance  compulsory  as  of  July  1,  1973,  for 
all  employers  except  the  following: 

1.  Household  employment. 

2.  Casual  employment. 

3.  Employment  of  members  of  an  employer's  family  dwelling 
in  his  household. 

4.  Employment  of  sole  proprietors  or  working  members  of  a 
partnership. 

5.  Employment  for  which  a  rule  of  liability  for  injury, 
occupational  disease,  or  death  is  provided  under  Federal 
law. 

6.  Persons  performing  services  in  return  for  aid  or 
sustenance  only. 

Although  employers  in  the  foregoing  categories  are  not  subject  to  com- 
pulsory coverage,  they  can  elect  to  participate  in  the  workmen's  compensation 
insurance  program. 

Employers  have  three  avenues  of  obtaining  workmen's  compensation  insur- 
ance.  Subject  to  the  approval  of  the  division,  employers  can  self -insure 
(referred  to  as  Plan  I) ,  purchase  insurance  commercially  (referred  to  as 
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Plan  II) ,  or  insure  with  the  state  insurance  fund  (referred  to  as  Plan  III) 
operated  by  the  division.   If  an  employer  fails  to  provide  workmen's  compen- 
sation insurance,  two  general  situations  arise:   (1)  the  employer  has  violated 
the  provision  of  law  which  requires  coverage,  and  (2)  the  intent  and  purpose 
of  a  compulsory  law  are  obviated  by  virtue  of  the  fact  the  burden  associated 
with  an  industrial  injury  is  placed  fully  upon  the  injured  employee. 

If  an  employer  fails  to  provide  workmen's  compensation  insurance  as 
required  by  law,  the  injured  employee  finds  himself  in  one  of  the  following 
situations  or  a  combination  thereof. 

1.  The  employer  might  pay  the  medical  bills  and  the  employee  will 
lose  wages  due  to  time  off  the  job.   In  this  case,  the  employer 
has  lost  all  benefits  provided  by  an  insurance  program,  i.e., 
sharing  the  risk,  and  the  employee  has  lost  wages. 

2.  The  employer  might  pay  the  medical  bills  and  continue  to  pay 
the  employee  without  the  benefit  of  his  services.   This  puts 
the  employer  in  the  position  of  being  self-insured  and  unless 
the  employer  has  considerable  assets,  both  the  employer  and 
employee  will  suffer  if  the  employer's  business  fails  financially. 

3.  The  employee  will  have  to  sue  his  employer  for  payment  of 
medical  bills  and  lost  pay.  When  the  employer-employee  re- 
lationship reaches  this  stage,  an  adversary  relationship  ensues 
and  there  is  a  good  chance  the  employee  will  lose  his  job 
whether  or  not  the  lawsuit  is  successful.  As  a  consequence, 
the  principle  underlying  workmen's  compensation  insurance — 
liability  without  fault — is  obviated. 

ENROLLMENT  OF  EMPLOYERS 

Our  review  disclosed  that  the  division  has  no  effective  means  of  assuring 
that  all  employers  have  workmen's  compensation,  as  required  by  law.   As  a 
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consequence,  many  eirployers  do  not  have  workmen's  compensation  insurance 
and  an  indeterminate  number  of  employees  have  no  coverage  against  the  costs 
associated  with  industrial  injuries. 

As  a  matter  of  routine  practice,  the  division  provides  workmen's  compen- 
sation insurance  to  employers  who  apply  for  coverage  but  does  not  seek  out 
employers  who  have  no  coverage,  even  though  the  requirement  for  coverage  is 
compulsory  and  the  division  is  the  sole  agency  responsible  for  assuring 
compliance  with  the  law.   The  Montana  Supreme  Court  has  recognized  certain 
affirmative  duties  placed  on  the  division,  and  in  discussing  the  duties  of 
the  Industrial  Accident  Board,  the  division's  predecessor,  the  court  stated 
in  Miller  v  Aetna  Life  Ins.  Co.,  101  Mont.  212,  220;  53  p  2d  704  (1936): 

"'The  Workmen's  Compensation  Act  was  enacted  for  the  benefit 
of  the  employee.'   The  correctness  of  this  conclusion  is 
universally  conceded  and  the  vital  part  of  the  machinery 
set  up  by  the  law  to  carry  the  provisions  of  the  Act  into 
effect  is  the  Industrial  Accident  Board.   The  board  is  a 
state  board  and  we  think  the  Act  implies  that  its  first 
duty  is  to  administer  the  Act  so  as  to  give  the  employee 
the  greatest  possible  protection  consistent  with  the  purposes 
of  the  Act." 

To  see  that  employees  receive  the  greatest  possible  protection  under 

the  act,  it  is  necessary  that  the  division  make  a  substantial  effort  to 

insure  that  all  employees  have  workmen's  compensation  coverage  as  required 

by  law . 

There  are  a  number  of  means  readily  available  to  the  division  through 
which  comprehensive  coverage  could  be  advanced.   These  means  are  as  follows: 
Employment  Security  Division 

The  Employment  Security  Division  (ESD)  and  the  division  are  somewhat 
related  in  that  both  are  divisions  of  the  State  Department  of  Labor  and 
Industry. 

As  a  matter  of  routine  practice,  the  ESD  provides  the  division  with 
a  monthly  list  of  new  employers  added  to  the  ESD  rolls.   This  list  is 
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developed  by  the  ESD  through  new  enrollments,  field  examinations,  and  com- 
parison to  Federal  Social  Security  Administration  and  State  Department  of 
Revenue  reports.   Although  the  ESD  list  is  sent  to  the  division  monthly, 
it  is  not  used  by  the  division. 

As  a  means  of  determining  the  extent  to  which  employers  are  not  covered 
by  the  division,  we  compared  employer  names  with  the  data  maintained  by  ESD. 
Employers  were  sampled  from  over  18,000  employers  registered  with  the  ESD. 
We  compared  the  employers  sampled  to  records  maintained  by  the  division  and 
found  that  14.2  percent  of  the  employers  had  no  workmen's  compensation 
insurance,  even  though  such  insurance  is  compulsory  by  law.  We  verified 
the  absence  of  workmen's  compensation  insurance  directly  with  the  employers, 
thereby  corroborating  the  sample  results. 

Projection  of  the  rate  of  14.2  percent  to  the  over  18,000  employers 
registered  with  ESD  who  are  subject  to  coverage  by  workmen's  compensation 
insurance,  indicates  that  2,590  employers  in  the  state  registered  with  ESD 
do  not  have  workmen's  compensation  insurance  as  required  by  law.   Because 
of  the  manner  in  which  sample  techniques  are  used,  this  projection  can 
technically  range  between  1,390  and  3,790  employers;  however,  the  chances 
are  great  that  about  2,590  employers  registered  with  ESD  do  not  have  the 
required  insurance. 

The  results  of  the  projection  may  be  conservative  because  the  ESD  list 
of  employers  does  not  include  three  large  categories  of  employers  covered 
by  the  compulsory  workmen's  compensation  laws.   Thtse  employer  groups  and 
estimated  number  of  employers  are  as  follows: 
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CateRory  Number  of  Employers 

1.  Agricultural  16,000 

2.  City,  County,  and  State  Government  750 

3.  Real  estate  and  insurance  companies 

paying  employees  on  a  commission  basis  unknown 

Minimum  Total  16,750 

Irrespective  of  the  exact  numbers  involved,  comparison  of  ESD  and 
division  records  indicates  that  substantial  numbers  of  employers  have  not 
obtained  workmen's  compensation  insurance  coverage  for  their  employees. 
Similar  indications  are  evident  from  analysis  of  records  maintained  by  the 
Safety  Bureau  of  the  division. 
Safety  Bureau 

The  Safety  Bureau  of  the  Workmen's  Compensation  Division  conducts  periodic 
inspections  of  Montana  firms  for  compliance  with  federal  and  state  safety  rules 
and  regulations.   Because  of  the  manner  in  which  costs  are  distributed  within 
the  bureau,  inspectors  maintain  records  showing  which  workmen's  compensation 
insurance  plan  the  employers  are  covered  under,  i.e..  Plan  I,  Plan  II,  or 
Plan  III. 


In  the  course  of  their  visits  to  businesses,  the  inspectors  occasionally 
discover  that  firms  do  not  have  workmen's  compensation  insurance.   The  names 
of  these  employers  are  orally  communicated  to  the  division's  Underwriting 
Section  for  follow-up  and  enrollment.   Upon  receiving  this  information  from 
the  Safety  Bureau,  we  were  advised  that  the  Underwriting  Section  determines 
whether  the  employer  is  exempt  from  the  compulsory  law  and,  if  not,  sends 
an  application  to  the  firm  for  enrollment  in  Plan  III. 

Once  the  application  for  enrollment  is  mailed,  no  follow-up  or  corre- 
lation is  made  by  the  division  to  insure  that  workmen's  compensation  insur- 
ance is  obtained  by  the  employer.   For  example,  from  July  1,  1973,  to  Decem- 
ber 28,  1973,  the  Safety  Bureau  provided  the  names  of  29  employers  to  the 


-18- 


Underwriting  Section.   Enrollment  applications  were  sent  to  six  of  the 
employers,  and  our  analysis  showed  that  only  one  firm  subsequently  enrolled. 
The  remaining  23  were  a  combination  of  hazardous  and  non-hazardous  employers 
and  were  not  contacted.   One  of  these  23  employers  is  a  post  and  lumber  firm 
that  has  been  in  business  for  four  years  and  presently  employs  35  people 
with  no  workmen's  compensation  insurance.   The  remaining  22  employers  were 
not  enrolled  and  consequently  have  no  workmen's  compensation  insurance. 
The  division  is  presently  following  up  on  the  remaining  cases. 
Cancelled  Firms 

Frequently  employers  covered  by  Plan  II  and  Plan  III  become  delinquent 
in  their  payment  of  insurance  premiums  and,  after  a  grace  period,  are  can- 
celled from  coverage  by  the  insurer  or  the  division.   The  division  does  not 
follow  up  on  these  employers  to  see  if  the  employer  (1)  is  out  of  business, 
(2)  has  switched  to  another  plan,  or  (3)  is  operating  without  workmen's 
compensation  insurance  in  violation  of  the  law.   During  fiscal  year  1972-73, 
1,235  employers  cancelled  coverage  from  Plan  II  and  Plan  III  coverage  for 
the  following  reasons : 


Number  of  Firms  Cancelled 


Reason  for  Cancellation 

Failure  to  pay  premiums 

Non- renewal 

Request  of  insurance  carrier 
or  employer 

Failure  to  secure  forms 

Change  in  ownership 

Other 

Total 


Plan  II 

Plan  III 

71 

222 

280 

0 

145 

0 

11 

0 

377 

15 

76 

38 

960 

275 
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As  previously  mentioned,  the  workmen's  compensation  law  in  Montana  is 
compulsory.   That  is,  employers  must  have  workmen's  compensation  insurance. 
On  this  basis,  cancellation  of  coverage  by  the  division  for  any  reason  defeats 
the  purpose  of  the  compulsory  law.   In  those  instances  where  coverage  has  lapsed 
for  any  reason,  the  division  should  take  appropriate  measures  to  determine 
whether  the  employer  has  gone  out  of  business  or  switched  to  another  plan. 
Where  neither  of  the  foregoing  has  occurred,  the  division  should  take  whatever 
action  is  appropriate  to  reinstate  coverage,  including  legal  measures  if 
necessary. 


-20- 


The  significance  of  the  absence  of  follow-up  is  illustrated  by  our 
test  of  seven  employers  who  were  cancelled  from  Plan  III  coverage  on  October  18, 
1973.  We  found  that  three  of  the  seven  employers  are  currently  operating 
without  workmen's  compensation  insurance  even  though  coverage  for  them  is 
compulsory.   One  of  these  employers  is  a  painting  contractor  who,  at  various 
times,  has  up  to  15  employees  and  has  been  in  business  for  two  years.   Division 
personnel  said  they  were  unaware  of  the  fact  that  this  employer  was  not  covered 
by  workmen's  compensation  insurance  as  required  by  law. 
Medical  Bills 

The  division  routinely  receives  medical  bills  from  hospitals,  doctors, 
and  druggists  that  must  be  researched  to  determine  coverage  and  propriety 
of  payment.   Research  of  these  bills  often  discloses  that  the  employer  has 
no  workmen's  compensation  insurance.   From  September  4  to  November  5,  1973, 
there  were  226  such  cases. 

.The  bills  upon  which  no  coverage  has  been  determined  end  up  in  a  basket 
labeled  "no  coverage."  On  occasion,  the  executive  secretary  reviews  these 
cases;  those  with  coverage  are  processed,  and  those  without  coverage  are 
returned  to  the  physician.   We  reviewed  20  of  these  cases  and  found:   (1)  13 
of  the  cases  were  for  employees  that  were  covered  even  though  the  division 
had  concluded  that  there  was  no  coverage,  (2)  one  bill  represented  a  claim 
for  a  federal  employee  who  was  not  entitled  to  coverage  by  the  state,  and 
(3)  six  of  the  bills  were  for  employees  of  firms  that  were  not  covered  but 
should  have  been. 

One  employee  was  injured  in  a  logging  accident  in  September,  1973.   He 
was  hospitalized  for  four  days  with  medical  bills  totaling  $987.   The  employer 
stated  that  he  felt  the  courts  would  hold  him  liable  for  the  injury;  therefore, 
he  paid  the  medical  bills.   He  also  stated  he  gave  the  employee  a  job  as 
relief  driver,  although  he  really  was  not  capable  of  productive  work.   The 
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employer  has  subsequently  applied  for  and  received  coverage  under  Plan  III 
on  November  28,  1973. 

The  facts  illustrated  by  the  foregoing  are  that  the  division  does  not 
have  an  effective  means  of  assuring  that  employers  have  workmen's  compensa- 
tion insurance  as  required  by  law  and  that,  as  a  consequence,  a  significant 
number  of  employers  and  employees  are  without  workmen's  compensation  insurance. 

RECOMMEfJDATION 

We  reoorrmend  that  the  division: 

1.  Consult  with  the  Employment  Security  Division  to  devise 
a  meahanioal  means  of  preparing  an  exception  list  of 
employers  registered  with  one  agency  but  not  the  other. 

2.  Establish  routine  procedures  for  the  follow-up  and 
enrollment  of  employers  identified  by: 

(a)  Comparison  to  Employment  Security  Division  records. 

(b)  Safety  Bureau  inspections. 

(c)  Cancellation  due  to  delinquent  premiums. 

(d)  Research  of  medical  claims. 

APPLICATION  OF  PENALTIES 

Workmen's  compensation  coverage  in  Montana  became  compulsory  in  1973. 

All  employers  are  required  to  have  workmen's  compensation  insurance  except 

the  six  categories  of  employers  specified  in  Section  92-202.1,  R.C.M.  1947. 

All  other  employers  must  have  coverage.   Section  92-207.1,  R.C.M.  1947, 

specifies  that  employers  failing  to  have  industrial  insurance  coverage  as 

required  by  law: 

"...  shall  be  guilty  of  a  misdemeanor,  and  punishable  by  a 
fine  of  not  less  than  one  hundred  dollars  ($100)  nor  more  than 
six  hundred  dollars  ($600)  or  imprisonment  in  the  county  jail 
for  a  period  not  to  exceed  six  (6)  months  or  by  both  such  fine 
and  imprisonment.   A  failure  to  provide  compensation  for  each 
employee  shall  be  deemed  a  separate  offense  for  the  purposes  of 
this  act." 
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The  language  of  the  foregoing  statute  is  mandatory  and  has  been  in 
effect  since  1941  for  hazardous  industries  and,  since  1973,  applies  to  most 
other  occupations.   An  employer  without  the  workmen's  compensation  insurance 
required  by  law  may  be  found  guilty  of  a  misdemeanor  and  subject  to  a  manda- 
tory fine  and/or  imprisonment.   The  statutory  requirements  are  in  no  way 
discretionary.   The  division  has  no  authority  to  do  anything  but  seek  appli- 
cation of  the  penalties  provided  by  law  for  those  employers  who  refuse  to 
obtain  coverage.   Nevertheless,  the  division  does  not,  and  has  never,  insofar 
as  we  could  determine,  attempted  to  seek  enforcement  of  the  provisions  of 
this  statute. 

As  previously  mentioned,  the  division  does  not  have  an  effective  means 
of  assuring  the  employers  have  workmen's  compensation  coverage.   In  those 
instances  where  uninsured  employers  are  identified,  the  division  merely 
sends  the  employers  an  application  for  enrollment.   In  those  instances  where 
a  claim  is  presented  by  an  injured  employee  of  an  uninsured  employer,  the 
division  returns  the  claim  to  the  employee  with  a  form  letter  advising  the 
employee  that  his  claim  is  invalid  since  the  employer  had  no  coverage.   This 
leaves  the  injured  employee  with  no  alternative  but  to  drop  the  claim  or 
pursue  collection  from  his  employer. 

In  the  event  the  employee  decides  to  sue  his  employer,  the  workmen's 
compensation  laws  provide  some  favor  towards  the  employee.   Section  92-201, 
R.C.M.  1947,  specifies  that  the  common-law  defenses  ordinarily  available 
to  an  employer  (i.e.,  assumed  risk  of  employment,  fellow-servant  negligence, 
and  contributory  negligence)  are  not  available  to  the  uninsured  employer. 
As  a  consequence,  the  employee  has  a  greater  chance  of  a  successful  lawsuit. 
Yet,  the  necessity  of  going  to  court  against  his  employer,  the  associated 
costs,  and  the  risk  of  losing  his  job,  are  direct  contraventions  of  the  entire 
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purpose  of  workmen's  compensation  laws.   The  law  requires  the  employer  to  be 
insured  and  when  the  employer  is  not  insured,  it  is  the  injured  employee  who 
is  penalized  due  to  an  act  of  omission  by  the  employer.   That  this  is  true 
is  underscored  by  the  provisions  of  Section  92-211,  R.C.M.  1947,  which  specific- 
ally stipulate  that: 

"No  compensation  shall  be  paid  to  any  employee,  .  .  .  where  his 
employer  has  failed  to  elect,  and  has  failed  to  come  under  one 
or  the  other  of  the  compensation  plans  herein  provided." 

The  Compendium  on  Workmen's  Compensation  Laws  states  that  only  a  few 
states  have  anticipated  the  acute  problems  faced  by  an  injured  worker  whose 
employer  is  uninsured.   Only  nine  states  have  arrangements  for  paying  the 
claims  of  injured  employees  who  are  unable  to  collect  compensation  from 
non-complying  employers.   According  to  the  Compendium,  the  state  insurance 
carrier  in  North  Dakota,  Ohio,  and  Oregon  assumes  the  responsibility  and 
pays  the  employee.   In  Arizona,  Connecticut,  Maryland,  Minnesota,  New  Jersey, 
and  New  York,  such  claims  are  paid  out  of  a  special  compensation  fund.   In 
Montana  the  employee  has  to  sue  the  employer. 

A  special  compensation  fund,  financed  by  assessments  on  all  employers, 
would  provide  an  equitable  means  of  providing  benefits  to  the  injured  employees 
who,  through  no  fault  of  their  own,  are  not  entitled  to  benefits  because 
their  employer  failed  to  obtain  workmen's  compensation  insurance. 

The  present  practice  and  statutes,  specifically  Section  92-211,  R.C.M. 
1947,  should  allow  the  injured  employees  of  uninsured  employers  to  have  an 
option  to  one  of  the  following  recourses: 

1.  Suit  against  the  employer  with  employer  common- law  defenses 
abrogated,  as  is  now  provided  for  by  Section  92-201,  R.C.M. 
1947. 
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2.   Payment  of  medical  and  disability  compensation  from  a 
special  compensation  fund,  funded  by  assessments  to  all 
three  plans,  with  subrogation  of  the  employee's  interests 
to  the  state. 
In  the  second  option,  the  medical  and  disability  compensation  benefits 
due  the  injured  employee  should  be  paid  as  if  the  employer  had  been  enrolled. 
In  such  instances,  the  statutes  should  provide  that  the  injured  employee's 
rights  and  privileges  are  subrogated  to  the  state.  In  which  case  the  division 
should  seek  action  against  the  employer  to  recover  the  cost  of  the  compen- 
sation paid  the  injured  employee  in  addition  to  the  penalties  and  fines 
provided  for  by  law. 

Modifications  of  the  statutes  in  the  foregoing  manner  would  be  consistent 
with  Section  92-1116,  R.C.M.  1947,  which  presently  permits  such  an  option  to 
injured  employees  of  employers  who  have  defaulted  in  payment  of  Plan  III 
premiums.   Similar  authority  should  apply  to  all  employers  who  do  not  have 
coverage. 

RECOMMENDATION 

We  reaommend  that  the  division: 

1.  Seek  applioation  of  the  penalties  required  by  Section  92- 
207.1^   R.C.M.    1947,  against  all  employers  who  refuse  to 
obtain  workmen's  compensation  insurance. 

2.  Seek  the  legislation  necessary  to: 

(a)  Repeal  the  provisions  of  Section  92-211,  R.C.M.    1947. 

(b)  Establish  a  special  compensation  fund  for  payments  to 
uninsured  employees  to  be  funded  by  assessments  to 
all  three  plans. 
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(a)  Allow  injured  employees  of  imineicped  employers  the 
option  of  suit  against  their  employer  or  compensation 
from  the  special  compensation  fund. 

(d)  Allow  the  division  to  pay  medical  and  disability 
compensation  at  the  option  of  the  injured  employee 
in  exchange  for  the  right  to  subrogation  of  the 
employee's  interests. 

(e)  Allow  the  division  to  undertake  actions  against  un- 
insured employers  to  recover  the  costs  of  the  compen- 
sation paid  to  the  injured  employees. 
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RATES  AND  PREMIUMS 

An  employer  buys  workmen's  compensation  insurance  based  on  the  type  of 
work  performed  by  his  company.  There  are  different  rates  of  premiums  for 
employers  in  different  industries  or  work  classifications.   For  example,  in 
Plan  III  a  retail  department  store  pays  a  rate  of  $0.70  per  $100  of  payroll, 
while  a  concrete  ready-mix  dealer  pays  a  rate  of  $3.55  per  $100  of  payroll. 
If  the  concrete  ready-mix  dealer  has  an  annual  payroll  of  $100,000,  his 
premium  equals  $3.55  x  1,000  or  $3,550  per  year.   A  rate  then,  is  the  unit 
of  premiums  for  each  $100  of  payroll  for  a  particular  work  classification. 

There  are  rates  for  two  of  the  three  types  of  workmen's  compensation 
insurance  plans  available  to  the  employer.   Plan  I  is  the  self-insured 
employer.   Inasmuch  as  Plan  I  employers  are  self-insured,  they  have  no  rate, 
and  consequently  pay  no  premium.   The  Administrative  Bureau  of  the  division 
is  responsible  for  reviewing  the  "Proof  of  Solvency"  filed  by  self-insured 
employers  to  assure  that  they  have  the  financial  ability  to  pay  any  claims 
by  employees  that  may  arise.   Plans  II  and  III  rates  must  be  filed  with  and 
approved  by  the  State  Insurance  Commissioner  according  to  Sections  40-5609 
and  5610,  R.C.M.  1947.   The  Insurance  Commissioner  reviews  the  rates  to  see 
if  they  comply  with  the  requirements  of  the  state  insurance  laws  and  then 
keeps  them  on  file. 
RATES 

Inasmuch  as  the  rates  charged  by  all  private  carriers  (Plan  II)  are 
filed  with  the  State  Insurance  Commissioner  and  are  subject  to  regulation 
by  the  Commissioner,  the  division  has  little  or  no  involvement  with  Plan  II 
rates.   Consequently,  the  following  comments  primarily  pertain  to  the  State 
insurance  program  (Plan  III) . 

There  are  rates  for  339  classifications  covered  by  the  division, 
with  additional  rates  available  upon  request.   These  rates  vary  between 
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occupations  because  of  the  different  losses  (as  a  result  of  medical  and 
compensation  claims)  experienced.   For  example,  the  rate  for  logging  is 
high  because  of  the  high  accident  experience  every  year  in  Montana,  while 
the  rate  for  office  clerks  is  relatively  low  because  of  low  accident  experi- 
ence in  the  state. 

Private  insurance  companies  and  many  competitive  state  insurance  programs 
use  the  rates  or  a  deviation  thereof,  published  by  the  National  Council 
on  Compensation  Insurance  (NCCI).  None  of  the  exclusive  (monopoly)  state 
insurance  programs  use  NCCI  rates.   The  NCCI  is  a  non-profit  organization 
begun  in  1913  to  provide  rates  for  workmen's  compensation  insurance.   NCCI 
is  financed  on  the  basis  of  the  amount  of  premixims  written  by  members 
which  are  private  insurance  companies  and  state  insurance  programs 
throughout  the  county. 

Montana's  state  insurance  program  is  a  member  of  NCCI  but  does  not  use 
NCCI  rates.   Instead,  the  division  formulates  and  revises  its  own  rates 
annually  with  the  help  of  an  actuarial  firm.   These  rates  are  published 
annually  in  a  manual  issued  by  the  division  and  become  effective  July  1 
each  year. 

There  are  12  states  including  Montana  which  have  the  same  type  of  workmen's 
compensation  insurance  plans  available  to  employers,  i.e.,  self-insurance, 
commercial  companies,  and  state-operated  insurance  program.   These  are  called 
competitive  state  insurance  programs  because  they  are  competing  with 
private  insurance  companies  for  workmen's  compensation  insurance  business. 
The  following  table  illustrates  the  method  of  rate  determination  used 
by  the  12  competitive  state-operated  programs. 
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METHOD  OF  RATE-SETTING  FOR 
COMPETITIVE  STATE  FUNDS 


Use  NCCI  Rates  Or 
A  Percentage 
Deviation 


Use  A  Statewide 

Rate-Setting 

Bureau 


Fund  Sets 
Own  Rate 


Arizona 
California 
Colorado 
Idaho 
Maryland 
Michigan 
Montana 
New  York 
Oklahoma 
Oregon 

Pennsylvania 
Utah 
Total 


X 

X 


rCl) 


X 
X 


(1)  Statewide  rate-setting  bureau  uses  NCCI  rates  as  a  basis  for 
their  rates. 

Source:   U.S.  Department  of  Labor  Bulletin,  No,  317,  1969  -  Insurance 
Arrangements  under  Workmen's  Compensation. 

One  of  the  reasons  the  division  sets  its  own  rates  is  to  avoid  rate 
fluctuation.   The  division  has  preferred  to  keep  rates  relatively  static 
even  though  loss  experience  from  previous  years  shows  the  rate  will  probably 
result  in  a  loss  of  money  for  the  new  rate  year. 

We  compared  a  sample  of  55  rates  used  by  the  division  with  NCCI  rates 
to  determine  the  significance  of  the  division's  policy  on  rate  fluctuation. 
The  comparison  covered  a  six-year  period  ranging  from  fiscal  year  1967-68 
through  1972-73,  and  the  comparison  showed  that: 
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Plan  III  had  the  same  rate  three  years  in  a  row  on  41  occasions  for 
the  55  rates  reviewed,  while  NCCI  rates  did  not  have  the  same  rate  three 
years  in  a  row  in  any  instance  and  had  the  same  rate  two  years  in  a 
row  only  once. 

The  effect  of  the  division's  policy  is  to  keep  the  rates  relatively 
static.   This  policy  creates  an  inequality  to  the  employers  in  that  some 
employers  are  not  being  charged  enough  and  this  is  made  up  by  other 
employers  being  charged  too  much.   The  following  examples  illustrate  the 
inflexibility  of  the  division's  Plan  III  rates  and  the  inequality  of 
this  policy: 


Industry  A 

Industry  B 

Fiscal 

Plan  III 

Break  Even 

Plan  III 

Plan  III 

Break  Even 

Plan  III 

Year 

Rate 

Rate 

Gain 

Rate 

Rate 

Loss 

1967-68 

$3.50 

$0.99 

$149,236.94 

$3.25 

$4.65 

$(  34,905.66) 

1968-69 

3.50 

1.37 

137,192.80 

3.50 

3.77 

(   9,980.82) 

1969-70 

3.50 

2.60 

74,889.72 

3.50 

8.27 

(160,165.48) 

1970-71 

3.50 

1.65 

179,291.74 

3.70 

4.73 

(  45,306.86) 

1971-72 

3.75 

1.18 

202,507.63 

4.80 

7.11 

(114,713.87) 

1972-73 

3.90 

0.73 

107.303.75 

5.80 

6.37 

(  15.570.71) 

Total  Gain  or  (Loss 

) 

$850,422.58 

$(380,643.40) 

For  instance,  for  Industry  A,  (1)  the  rates  charged  by  the  division 
for  Plan  III  remained  the  same  for  four  years  in  a  row;  (2)  the  Plan  III 
rate  stayed  the  same  or  increased  even  though  the  actual  loss  rate 
indicated  that  the  Plan  III  rate  was  too  high. 

For  Industry  B,  (1)  the  rates  charged  by  the  division  for  Plan  III 
remained  the  same  two  years  in  a  row;  (2)  Plan  III  rates  remained  the  same 
even  though  the  actual  loss  rate  indicated  that  the  Plan  III  rate  was  too  low. 
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In  addition  to  the  foregoing,  the  table  also  illustrates  that  one  group 
of  employers  is  subsidizing  the  other.   The  employers  represented  by  Industry 
A  paid  approximately  $850,000  more  in  premiums  during  the  six-year  period 
than  was  necessary,  while  the  premiums  paid  by  the  employers  represented 
in  Industry  B  were  short  approximately  $380,000.   The  end  result  of  this 
is  that  one  group  of  employers  is  paying  for  the -losses  of  another  group 
simply  because  the  rates  charged  by  the  division  are  inflexible  and  are  not 
responsive  to  individual  classification. 

The  fact  that  the  foregoing  situation  is  a  discriminatory  problem  was 

recently  expressed  by  the  Commissioner  of  Insurance  in  Massachusetts.   Mr. 

John  Ryan,  Massachusetts  Insurance  Commissioner,  stated  (June  1,  1973, 

Report  to  Massachusetts  Public)  that: 

"Rates  that  call  for  stevedores  to  pay  more  in  the  way  of  loss 
adjustment  expense  than  is  needed  to  meet  the  expected  expenses 
that  will  be  incurred  for  their  losses  are  unfairly  discriminatory 
to  them." 

The  discriminatory  aspect  of  the  problem  is  the  same  under  the  rate- 
making  practices  followed  by  the  Montana  State  Workmen's  Compensation  program. 

The  prime  factor  in  rate-making  is  the  loss  incurred,  i.e.,  medical 
and  compensation  payments.   The  losses  are  continually  recorded  on  the 
division's  computer  during  the  year,  and  at  rate-making  time  a  listing  of 
losses  by  job  classification  is  printed.  This  listing  reflects  only  the 
losses  experienced  by  the  division.   The  losses  of  Plan  II  insurers  are 
not  compiled  by  the  division  and,  therefore,  are  not  considered  in  the  Plan 
III  rate-making  process. 

To  establish  its  rates  for  Montana,  NCCI  obtains  a  computer  tape  from 
the  division  reflecting  the  loss  experienced  by  the  division  by  classifica- 
tion by  employer.   NCCI  also  collects  loss  data  during  the  year  from  all 
Plan  II  insurers  in  the  state.   From  this  data  base,  which  is  twice  as  large 
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as  that  used  by  Workmen's  Compensation  Division,  NCCI  computes  the 
loss  factors  by  classification.   To  this  it  adds  factors  for  expenses  plus 
a  profit.   The  rates  are  published,  filed  with  the  State  Insurance 
Commissioner,  and  sent  to  all  members  in  Montana,  including  all  Plan  II 
insurance  companies  and  the  division.   According  to  officials  of  the 
division,  the  NCCI  rates  are  available  and  sometimes  reviewed  but  not 
actually  used  in  their  rate-making  process. 

Because  of  the  technical  area  of  insurance  rates,  we  engaged  an 
actuarial  consultant  to  review,  among  other  areas,  the  rate-making  procedures 
of  the  division.   In  his  report,  which  is  included  as  Exhibit  H  on  page  152, 
he  recommends  that  the  division  use  NCCI  rates,  "Because  of  its  vast 
experience  and  facilities  as  well  as  its  access  to  a  larger  volume  of 
accurate  statistics,  the  NCCI  is  better  equipped  to  produce  meaningful 
rates  than  a  private  organization." 

The  method  of  rate-making  used  by  the  division  and  NCCI  also  differs 
from  the  standpoint  of  incentives  for  employer  safety.   Rates  used  by  the 
division  treat  all  employers  in  the  same  job  classification  equally  from  the 
standpoint  that  all  employers  in  the  same  classification  have  the  same  rate. 
In  addition,  the  employers  in  each  job  classification  share  the  losses  of 
that  industry.   This  provides  some  incentive  for  safety  efforts  within  an 
industry  but,  aside  from  dividends,  there  is  no  incentive  for  individual 
employers.   While  dividends  do  have  some  incentive  to  reduce  losses,  they 
are  based  on  total  losses  to  all  employers. 

The  data  from  which  the  NCCI  rates  are  formulated  Include  loss  experi- 
ence by  classification  by  employer.   Employers  who  have  an  average  premium 
of  $750  for  two  or  more  years,  or  $1,500  of  premiums  in  the  most  recent  year, 
are  "experience  rated"  by  NCCI.   Under  the  concept  of  experience  rating,  the 
employer's  premium  is  reduced  or  increased,  depending  upon  whether  his  loss 
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experience  la  better  or  worse  than  that  of  the  average  employer  in  the  same 

rating  with  the  same  size  payroll.   For  example,  a  large  logging  firm  was 

faced  with  a  commercial  rate  of  $35.18  per  $100  of  payroll  for  purposes  of 

premium  computation.   The  firm  was  large  enough  to  meet  the  criteria  for 

experience  rating  and,  as  a  result,  the  NCCI ' s  northwest  branch  in  Portland, 

Oregon  had  the  firm's  actual  experience  data  on  file.   Using  this  data, 

the  NCCI  rating  bureau  gave  the  firm  an  "experience  modification"  of  .66. 

This  means  his  rate  would  be  $23.33  (66  percent  of  the  normal  rate  of  $35.18) 

because  the  firm's  loss  experience  proved  that  it  was  a  better  risk  than 

the  average  logging  firm. 

Experience  rating  gives  the  employer  much  more  incentive  for  safety 

efforts  in  that  his  premium  is  directly  related  to  his  losses.   We  were 

advised  by  an  NCCI  official  that  about  40  percent  of  the  Plan  III  employers 

in  Montana  qualify  for  experience  rating.   This  was  confirmed  by  our 

review  of  the  employers  presently  enrolled  under  Plan  III. 

The  appropriateness  of  experience  rating  was  further  established 

by  the  actuarial  consultant  engaged  by  our  office.   The  actuarial  consultant's 

report,  the  full  text  of  which  is  included  at  Exhibit  H  on  page  152,  states 

that: 

"Private  carriers  are  offering  experience  rates  to  qualifying 
employers.   These  rates  can  be  higher  or  lower  than  the  manual 
rates,  depending  upon  the  past  experience  of  the  employer.  We 
recommend  that  the  Workmen's  Compensation  Division  offer  its 
employers  similar  experience  rates  as  established  by  the  NCCI. 
This  approach  would: 

"(a)  Encourage  safety  in  industry  by  recognizing  favorable  past 
experience  in  the  form  of  premium  discount  at  the  beginning 
of  each  year. 

"(b)  Equitably  penalize  poor  past  experience  on  an  individual  basis 
rather  than  on  a  classification  basis.  Overcharges,  in  the 
event  of  improved  experience,  would  be  adjusted  through 
dividends  at  the  end  of  each  year. 
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"(c)  No  additional  expenses  would  be  Incurred  by  the  Workmen's 
Compensation  Division  since  experience  rating  is  included 
in  the  services  provided  by  the  NCCI." 

The  NCCI  rates  are  only  the  starting  point  for  most  state  insurance 

programs  and  private  insurance  companies.   There  are  three  ways  in  which 

the  NCCI  rates  are  further  reduced. 

1.  Use  of  straight  percentage  deviation,  i.e.,  each  class  rate 
is  reduced  by  the  same  percentage. 

2.  Use  of  volume  discounts,  i.e.,  discounts  which  recognize  that 
as  the  employer's  premium  increases,  the  proportion  of  the 
premium  required  to  pay  expenses  decreases.   Most  insurers 
use  the  following  plan  of  volume  discounts: 

Percentage  Deviation 
Amount  of 
Premiums 

1st  $  1,000 

Next  4,000 

Next  95,000 

Over  100,000 

3.  The  payment  of  dividends. 


Stock 

Mutual 

Companies 

Companies 

-0- 

-0- 

9.4 

3.0 

14.7 

6.0 

16.3 

8.5 

Plan  III  is  considered  to  operate  like  a  mutual  carrier  because  it  pays 
dividends. 

The  actuarial  consultant  engaged  by  our  office  made  the  following  comments 

with  respect  to  use  of  percentage  deviation  and  volume  discounts: 

"Certain  fixed  costs  are  incurred  for  record-keeping  and  administrative 
costs  by  the  Workmen's  Compensation  Division  on  all  employers  covered, 
whatever  their  size.  Therefore  the  actual  cost  per  premium  dollar  de- 
creases as  the  size  of  the  premium  increases.  We  recommend  that  the 
state  incorporate  a  schedule  for  reducing  the  charges  to  employers  whose 
annual  premiums  exceed  specific  minimums.   The  reductions  would  vary 
with  size  of  the  premiums.   Private  carriers  as  well  as  most  state 
funds  offer  such  reductions  to  their  clients. 

"The  rates  would  be  in  direct  proportion  to  those  used  by  private 
carriers  and  would  not  have  the  random  inconsistencies  which  now 
occur.   As  a  result,  the  rates  should  be  more  palatable  to  everyone, 
particularly  the  employers. 
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"of  each  $1.00  of  premium  determined  by  the  NCCI,  approximately  60 
cents  is  needed  to  pay  claims  and  40  cents  is  for  expenses.   Of  the 
40  cents,  17.5  cents  is  for  acquisition  costs  and  2.5  cents  is  for 
profits.   These  two  expenses  are  a  necessary  operational  cost  of 
private  carriers,  but  not  of  the  Workmen's  Compensation  Division. 
It  is  on  this  basis  that  the  uniform  reduction  of  20%  is  suggested. 
If  the  premium  is  not  reduced,  an  adjustment  should  be  made  at  the 
end  of  the  year  through  a  larger  dividend.   The  advantage  of  a 
reduced  premium  is  that  the  employer  will  not  be  required  to  invest 
as  much  working  capital  during  the  year  only  to  have  it  refunded 
at  the  end  of  the  year."   (See  Exhibit  H  on  page  152.) 

In  1969,  Section  92-1105,  R.C.M.  1947,  was  amended  to  require  that  the 
division  be  a  member  of  a  rating  organization  and  "...  shall  take  advantage 
of  the  experience  and  information  afforded  to  it  as  a  member  of  such  rating 
organization."  The  division  joined  the  NCCI  in  1970  and  has  been  a  member 
since  that  time  at  a  total  cost  of  $44,325.   In  return,  the  division  has 
sought  and  received  very  limited  services — copies  of  the  NCCI  manual,  in- 
spection of  six  employers  each  year  for  correct  job  classification,  and 
free  use  of  a  Watts  telephone  line  to  NCCI's  northwest  branch  office.   The 
division  has  not  used  the  full  services  and  experience  of  NCCI;  namely,  rates, 
experience  rating  service,  and  volume  discount. 

During  the  four-year  period  in  which  the  division  has  belonged  to  NCCI, 
the  division  engaged  an  actuarial  firm  to  assist  with  the  rate-making  process 
at  a  cost  of  $24,537.   Most  of  this  cost  would  not  have  been  necessary  if 
the  NCCI  rate-making  process  had  been  used. 

The  division  should  implement  rate-making  processes  which  are 
responsive  to  actual  experience  and  include  individual  firm  experience 
ratings  and  volume  discounts.   This  could  be  accomplished  through  full 
utilization  of  the  services  offered  by  NCCI  or  independently  by  the  division 
without  the  services  of  NCCI.   To  do  so  independently  would  require  more 
sophisticated  procedures  and  would  also  require  more  extensive  actuarial 
services.   Consequently,  the  division  should  examine  the  cost  of  performing 
this  service  internally  in  terms  of  the  benefits  to  be  derived  in  contrast  to 
full  utilization  of  NCCI. 
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RECOMMENDATION  ^ 

We  peocmnend  that  the  division: 

1.  Establish  rate-making  prooesses  which: 

a)     Respond  more  promptly  to  industry  loss  experience, 
h)     Incorporate  experience  rating  procedures ^   and 
c)     Provide  for  volume  discounts. 

2.  Examine  the  possibility  of  greater  use  of  NCCI  to  establish 
more  equitable  and  responsive  rate-making  processes  for  the 
state  insurance  program, 

PREMIUMS 

As  previously  explained,  premiums  are  the  amounts  which  the  employers 
pay  for  workmen's  compensation  protection  and  are  computed  on  the  basis  of 
payroll  and  premium  reports  submitted  by  employers.   The  report  is  sent  to 
employers  by  the  state  insurance  program.   When  sent  out  by  the  state  insur- 
ance program,  the  report  is  blank  except  for  the  employer's  class  and  rate. 
The  employer  inserts  his  payroll  for  the  reporting  period,  computes  the 
premium,  and  submits  payment  to  the  state  insurance  program  along  with  the 
payroll  and  premium  report. 

Premiums  are  due  on  the  15th  of  the  month  after  the  payroll  and  premium 
report  is  sent  out  by  the  state  insurance  program.   If  the  report  is  returned 
with  partial  or  no  payment,  the  premium  becomes  a  premium  due.   After  vary- 
ing lengths  of  time,  the  defaulting  employer  is  notified  that  cancellation 
procedures  have  begun.   If  payment  is  still  not  received,  the  employer  is 
cancelled  and  no  longer  has  Plan  III  workmen's  compensation  insurance  coverage. 
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Plan  III  operates  on  a  non-profit  basis  and  any  surplus  of  Plan  III 
income  over  expenses  and  reserve  increases  is  returned  annually  to  eligible 
Plan  III  employers  in  the  form  of  a  dividend.   Plan  III  employers  who  have 
paid  in  excess  of  $40  in  premiums  and  had  a  loss  ratio  of  85  percent  or  less 
during  the  fiscal  year  are  eligible  for  dividends.   The  amount  of  the  divi- 
dend paid  to  each  employer  is  dependent  upon  (1)  the  amount  of  income  after 
expenses,  (2)  the  amount  of  premiums  paid  by  the  employer,  and  (3)  the  amount 
of  losses  Incurred  by  the  employer. 
Adjustment  of  Initial  Deposits 

Under  present  procedures  an  employer  is  required  to  make  an  initial 
deposit  before  his  coverage  is  effective.   The  amount  of  the  deposit  is 
usually  not  changed  by  the  state  insurance  program  for  the  duration  of  the 
employer's  coverage.   However,  two  of  the  three  factors  affecting  the 
calculation  of  the  initial  deposit  will  normally  change  each  year,  i.e., 
annual  payroll  and  rate.   The  state  insurance  program  manual  provides  that  "the 
initial  deposit  premium  is  that  amount  required  as  a  cash  security  for 
each  risk  and  is  subject  to  periodic  adjustment  at  the  discretion  of  the 
Division  of  Workmen's  Compensation." 

Failure  to  periodically  review  and  adjust  initial  deposits  can  result  in  two 
conditions  -  inadequate  or  excess  initial  deposits.   Both  of  these  situa- 
tions were  found  during  the  course  of  our  review. 

For  example,  a  logging  firm  applied  for  coverage  in  1970,  with  an  esti- 
mated annual  payroll  of  $15,000  and  was  required  to  pay  an  initial  deposit 
of  $692.   During  1971,  the  firm  submitted  payroll  and  premium  reports  with 
gross  annual  payroll  of  $210,000  -  a  1,400%  increase.   If  this  firm's  initial 
deposit  would  have  been  adjusted  by  the  payroll  increase  at  the  1971  rate  for 
logging,  the  deposit  would  have  been  $10,430.   Therefore,  the  initial  deposit 
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account  was  short  $9,738.   In  1972,  this  firm  was  cancelled  for  failing  to 
pay  premiums,  and  on  April  20,  1973,  premiums  due  of  $17,035  were  written 
off  as  an  uncollectible  debt.   If  the  state  insurance  program  had  made 
periodic  adjustments  to  initial  deposits,  the  uncollectible  amount  would 
have  been  reduced  to  $7,297. 

In  July,  1973,  the  Department  of  Administration  recommended  that  the 
state  insurance  program  "Limit  initial  deposits  to  no  more  than  $5,000" 
and  "Generally  not  require  initial  deposits  from  firms  owing  less  than  $100 
a  year."  These  recommendations  have  since  been  implemented  by  the  state 
insurance  program  but  were  not  in  effect  in  early  1973  when  the  premiums 
due  from  the  logging  company  were  written  off.   Had  the  state  insurance 
program  made  periodic  adjustments  as  it  should  have,  following  the  Depart- 
ment of  Administration's  advice,  the  $17,035  loss  would  have  been  reduced 
to  $12,729. 

In  another  instance,  an  employer  has  $1,0A5  on  deposit  with  the  state 
insurance  program  at  the  present  time.   At  his  current  rate,  payroll,  and 
reporting  period  his  deposit  should  be  $30  or  zero,  according  to  the  Depart- 
ment of  Administration's  recommendation.   In  essence,  the  state  insurance 
program  is  holding  $1,045  more  on  deposit  than  it  needs  to  protect  its 
premiums  due. 

To  prevent  nuisance  increases  and  decreases  in  the  initial  deposit, 
some  percentage  and/or  amount  of  deviation  should  be  established  to  eliminate 
minor  fluctuations  and  at  the  same  time  provide  adequate  security  in  initial 
deposits.   For  example,  we  used  25  percent  in  our  review  of  19  sample  cases. 
We  analyzed  19  employers  allowing  a  deviation  of  -  25  percent  in  the  amount 
of  security  deposit.   Thirteen  of  the  19  employers  had  initial  deposits  in 
excess  of  -  25  percent  of  the  amount  that  should  be  held  by  the  state  insurance 
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program  as  security  for  the  risk  involved.   Eight  firms  having  $2,082  in  initial 
deposits  were  $16,518  short  of  having  the  correct  amount,  while  five  firms 
having  $1,520  on  deposit  should  have  had  $1,480  returned  to  them. 

In  a  previous  audit  report  on  the  workmen's  compensation  program  (Office 
of  the  Legislative  Auditor,  1969)  we  recommended  adjustment  of  initial  deposits 
but  the  recommendation  has  not  been  implemented.   The  state  insurance  program 
began  implementation  of  computer  procedures  to  adjust  initial  deposits  in 
1971,  but  we  were  advised  that  the  former  division  administrator  stopped  the 
procedure  because  he  believed  that  many  employers  covered  by  Plan  III  would 
be  against  such  a  change  because  it  could  increase  the  amount  of  initial 
deposits. 

Deposits  were  designed  to  protect  premiums  due.   They  are  prescribed  by 
NCCI  for  private  carriers  and  are  used  throughout  the  industry.  We  agree 
with  this  practice  and  believe  there  should  be  no  arbitrary  limit  placed 
on  the  amount  of  deposits  because  it  is  an  accepted  industry  practice  and 
because  the  amounts  on  deposit  bear  interest  for  the  employer.   Since  the 
NCCI  prescribes  the  level  and  amount  of  deposits  for  all  carriers,  the  state 
insurance  program  should  also  follow  the  NCCI  procedures. 

RECOMMEWATION 

We  reoommend  that  the  division: 

1.  Establish  procedures  whereby  the  levels  of  initial  deposits 
are  allowed  to  tolerate  a  uniform  percentage  of  fluctuation 
in  premiums  before  being  adjusted. 

2.  Periodically  review  the  adequacy  of  all  initial  deposits  and 
require  increased  deposits  or  return  excess  deposits  as  the 
case  dictates. 

2.     Follow  schedule  for  initial  deposits  recommended  by  the 
National  Council  on  Compensation  Insurance. 
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Premium  Due  Notices 

The  state  insurance  program  sends  an  employer's  payroll  and  premium 
report  to  employers  about  the  last  week  of  the  month  for  the  period  in  which 
the  premium  is  due.   The  employer  fills  in  the  amount  of  the  payroll,  com- 
putes the  premium,  and  submits  the  report  and  full  payment  to  the  state 
insurance  program  by  the  15th  of  the  following  month.   If  the  employer  fails 
to  do  this,  the  state  insurance  program  sends  him  a  reminder  referred  to  as 
a  "premium  due  notice." 

Under  current  procedures  premium  due  notices  are  manually  prepared 
only  when  the  payroll  and  premium  report  is  returned  with  insufficient  or 
no  payment.   Premium  due  notices  are  not  sent  to  employers  who,  for  various 
reasons,  do  not  return  the  payroll  and  premium  report  and  no  follow-up  is  made. 
Approximately  200  premium  due  notices  are  prepared  each  month  for  those 
employers  who  submit  partial  or  no  payment.   At  one  time  the  division  used 
the  computer  to  prepare  the  premium  due  notices  but  discontinued  this 
practice  because  numerous  employers  that  had  sent  in  their  premiums  were 
erroneously  receiving  premium  due  notices.   This  resulted  because  the 
state  insurance  program  did  not  verify  that  the  premium  was  still  outstanding 
at  the  time  premium  due  notices  were  mailed. 

RECOMMENDATION 

We  recommend  that  the  division: 

1.  Use  data  processing  services  to  print  premium  due  notices. 

2.  Establish  procedures  to  verify  the  absence  of  premium  pay- 
ments just  before  premium  due  notices  are  mailed. 

2.      Design  follow-up  procedures  for  premium  reports  not  returned. 


-AO- 


Aging  of  Premiums  Due 

Aging  is  a  procedure  whereby  payments  due  are  scheduled  to  Identify 
and  determine  the  degree  of  delinquency  of  payments. 

Aging  of  premiums  due  Is  important  because  it  identifies  delinquent 
payments  and  provides  the  basis  for  cancellation  of  employers  that  fall  to 
pay  their  premiums.   The  initial  deposits  provide  security  against  the  risk 
of  bad  debts  for  a  given  period  of  time,  and  unless  the  aging  of  premium  due 
is  correct,  the  state  insurance  program  cannot  establish  cancellations  within 
the  time  frame  covered  by  the  initial  deposit. 

Each  month  the  computer  prints  a  premium  due  report  which  contains 
(1)  employers  with  premiums  due,  (2)  period  for  which  they  are  due,  (3)  the 
date  the  Premium  Due  Notice  is  prepared  by  the  division  accounting  section, 
and  (4)  the  premium  due  aged  in  terms  of  days,  and  other  Information. 

The  report  is  not  regularly  produced  on  any  particular  day  of  the  month 
and  the  beginning  date  of  the  aging  process  is  the  date  the  payroll  and 
premium  report  is  prepared  rather  than  the  16th  day  of  the  month,  the  day 
premiums  due  become  delinquent. 

Our  review  of  50  employers  from  four  different  premium  due  reports 
showed  that  all  premiums  due  were  Inaccurately  aged  because  of  the  manner 
and  dates  in  which  the  report  was  prepared.   The  errors  ranged  from  four 
to  119  days.   Consequently,  the  division  has  Inaccurate  information  upon 
which  employer  cancellations  are  based. 

RECOMMENDATION 

We  veGommend  that  the  division: 

1.  Establish  a  specific  date  for  monthly  preparation  of  the 
premium  due  report. 

2.  Establish  procedures  to  age  premiums  due  from  the  end  of  the 
grace  period  through  the  date  of  the  premium  due  report. 
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Exemptions  for  Corporate  Officers 

Prior  to  July  1,  1973,  the  division  rules  stated  that  the  earnings  of 
corporate  officers  covered  by  Plan  III  should  have  been  included  in  the 
statement  of  payroll  and  premium  charged,  subject  to  a  maximum  individual 
payroll  limit  of  $15,600  annually.   On  July  1,  1973,  the  maximum  was 
administratively  changed  to  $6,000  by  the  division.   This  change  had  the 
effect  of  reducing  the  amount  of  reportable  payroll,  and  hence  reducing 
the  amount  of  the  premiums  collected  from  corporations. 

This  policy  of  administratively  setting  a  maximum  on  the  earnings  of 
corporate  officers  to  be  included  in  the  statement  of  payroll  and  premium 
charged  appears  to  be  contrary  to  the  requirements  of  the  Workmen's  Compen- 
sation Act.   Section  92-1101,  R.C.M.  1947,  states: 

"Compensation  Plan  Number  Three.  Every  employer  subject  to  the 
provisions  of  compensation  plan  No.  3  shall  at  the  times  and  in 
the  manner  prescribed  by  the  industrial  accident  board,  pay  to 
the  industrial  accident  board  a  premium  based  on  a  percentage  of 
his  payroll  as  determined  by  the  industrial  accident  board  which 
shall  be  a  member  of  a  rating  organization  in  accordance  with  the 
provisions  of  this  act."   (Emphasis  supplied) 

In  computing  the  payroll.  Section  92-1121,  R.C.M.  1947,  requires  that 
all  compensation  of  every  workman  must  be  included,  and  Section  92-411,  R.C.M. 
1947,  defines  workman  as  including  corporate  officers.   Thus,  under  the  pro- 
visions of  the  Act,  it  appears  that  the  total  salary  of  corporate  officers 
must  be  included  in  the  reported  payroll  of  a  corporation. 

Also,  Section  92-411,  R.C.M.  1947,  provides  in  part: 

"For  premium  rate  making  the  insurance  carrier  shall  assume 
salary  or  wage  of  such  electing  'employee'  (sole  proprietor 
or  partner)  to  be  five  hundred  dollars  ($500)  per  month." 

Based  upon  this  code  section,  the  division  has  collected  premiums  based 

upon  a  payroll  including  only  $500  per  month  salary,  or  $6,000  per  year,  for 

partners  and  sole  proprietors.  However,  benefits  are  paid  to  partners  and 
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sole  proprietors  at  the  full  $110  per  week  statutory  maximum  which  is  based 
upon  an  annualized  salai^r  of  $7,920.   It  would  thus  appear  that  sole  proprie- 
tors and  partners  are  not  paying  their  fair  premium  share  relative  to  benefits 
received . 

The  division  has  treated  corporate  officers  in  the  same  manner  so  as  not 
to  discriminate  against  them  in  comparison  to  partners  and  sole  proprietors. 
Statutory  authority  for  this  procedure  does  not  exist  under  the  Workmen's 
Compensation  Act. 

In  addition  to  the  above  problem,  we  contacted  five  corporations  insured 
by  the  state  insurance  program  to  determine  if  they  were  aware  of  the  change 
in  reportable  earnings  of  corporate  officers.  Two  corporations  were  aware 
of  the  $15,600  limitation  and  were  excluding  the  wages  over  that  but  were 
not  aware  of  the  $6,000  limitation.  One  corporation  was  not  aware  of  the 
$15,600  limitation  and  therefore  was  not  excluding  anything.   The  other  two 
corporations  had  exercised  the  elections  to  exclude  corporate  officers  from 
workmen's  compensation  insurance  coverage;  however,  they  were  not  aware  of 
the  $6,000  limitation.   Based  on  the  foregoing,  it  is  obvious  that  many 
employers  do  not  know  about  the  new  limitation  on  corporate  officer  earnings 
and  are  paying  more  than  necessary. 

RECOMMENDATION 

We  vecomnend  that  the  division: 

1.      Comply  with  present  statutory  requirements  for  computing 
payroll  for  sole  proprietor,  partners,  and  corporate 
officers,   or  seek  legislation  which  specifically  limits 
or  authorizes  the  division  to  limit  maximum  payroll  for 
such  individuals. 


-43- 


2.  Establish  proaedicpes  to  insure  that  all  changes  are 

uniformly  aommuniaated  to  employers  as  soon  as  possible. 

Vacation  Pay  in  Payroll  Reports 

Prior  to  July  1,  1971,  the  division's  manual  specifically  excluded 
vacation  pay  from  the  payroll  that  was  to  be  reported  to  the  division. 
This  regulation  was  based  upon  the  provisions  of  Section  92-1121,  R.C.M. 
1947,  which  expressly  excluded  vacation  pay.   That  is,  wages  paid  to  an 
employee  while  on  vacation  were  to  be  deducted  from  the  payroll  reported. 
In  1971,  Section  92-1121,  R.C.M.  1947,  was  amended  to  require  the  inclusion 
of  vacation  pay.   As  a  consequence,  on  July  1,  1971,  the  regulation  was 
administratively  changed  to  specifically  include  vacation  pay  in  the  payroll 
reported  to  the  division. 

A  letter  was  sent  by  the  state  insurance  program  to  all  Plan  III  em- 
ployers notifying  them  of  several  changes  including  the  change  on  vacation 
pay.  The  only  reference  in  the  letter  to  vacation  pay  was  a  vague  and 
unexplained  statement  as  follows: 

"An  Act  to  amend  Section  92-1121  to  delete  the  provision  that 
salary  and  wages  paid  during  actual  vacation  periods  need  not 
be  computed  or  assessed  became  effective  on  its  passage  and 
approval  on  July  1,  1971." 

The  preceding  statement  does  not  say  that  vacation  pay  must  now  be  included 
in  the  payroll  reported  to  the  state  insurance  program. 

We  contacted  12  employers  to  determine  if  vacation  pay  was  being  in- 
cluded in  the  payrolls  reported  to  the  state  insurance  program.   Three  employers 
were  not  including  vacation  pay  and  were  not  aware  of  the  change  in  the 
division  rules  on  vacation  pay.  The  vacation  pay  excluded  by  these  three 
employers  amounted  to  $23,946.  The  exclusion  of  vacation  pay  in  these 
instances  resulted  in  an  underpayment  of  premiums  by  $708.  While  this 
amount  is  not  significant  in  itself,  it  represents  uncollected  premiums 
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from  three  employers  out  of  a  group  of  12  employers  which  were  randomly 
selected.   As  of  January  1,  1974,  there  were  approximately  11,000  employers 
in  Plan  III.  Consequently,  the  possibility  of  more  instances  of  unreported 
vacation  pay  is  great  and  unreported  vacation  pay  is  a  potentially  significant 
problem. 

RECOMMENDATION 

We  reoorrmend  that  the  division  notify  all  emptoyevs  in  otear  and 

oonaise  language  that  vacation  pay  must  be  included  in  the  payroll 

figures  reported  to  the  division. 

Dividends 

During  fiscal  year  1972-73,  the  state  insurance  program  paid  $18,393  in 
dividends  to  employers  with  premiums  in  default.  As  a  consequence,  employers 
not  in  default  receive  smaller  dividends  than  they  are  entitled  to  receive. 

Section  92-1110,  R.C.M.  1947,  states  that  in  determining  the  amount  of 
dividend,  the  division  shall  give  consideration  to  the  prior  paid  premiums 
and  accident  experience  of  each  employer  during  the  dividend  year.   Since 
dividends  are  a  return  of  premiums,  the  premiums  must  be  paid  before  they 
can  be  returned. 

The  division's  manual  states  that  employers  may  qualify  for  dividends 
if  they  are  not  in  default  of  payment  of  premiums.   The  division's  chief 
counsel  defined  default  as  failure  to  pay  a  premium  by  the  16th  of  the  month 
following  the  end  of  the  employer's  reporting  period. 


The  $18,393  was  distributed  to  97  defaulting  employers  who  were 
in  default  during  the  period  upon  which  the  dividends  are  based.   Of  the 
total  amount,  $14,608  was  applied  against  delinquent  premiums  by  the  state 
insurance  program,  and  $4,785  was  paid  directly  to  the  defaulting  employers 
by  state  warrant.   Dividends  are  applied  to  defaulting  employers'  accounts 


-45- 


through  a  manual  process  which  compares  the  dividend  register  report  to  the 
premium  due  report  and  applies  the  dividends  to  these  accounts.   The  under- 
writing supervisor  stated  that  this  occurs  because  the  data  processing  pro- 
cedures used  do  not  differentiate  between  payroll  and  premium  reports  received 
and  paid  and  payroll  and  premium  reports  received  but  not  paid. 

RECOMMEmATION 


The  term  "bad  debts"  generally  refers  to  amounts  which  are  uncollectible 
for  various  reasons.   In  the  case  of  the  state  Insurance  program,  bad  debts 
are  insurance  premiums  which  are  payable  to  the  state  Insurance  program  by 
employers  but  are  uncollectible. 

Inasmuch  as  the  state  Insurance  program  now  collects  premiums  from 
over  11,000  employers,  there  are  Instances  where  premiums  are  uncollectible. 
Consequently,  the  state  Insurance  program  has  written  off  uncollectible 
premiums  through  accounting  adjustments  which,  in  effect,  cancel  the 
uncollectible  amounts.   Bad  debts  have  been  written  off  by  the  state 
insurance  program  at  irregular  Intervals  over  the  past  five  years  as 
shown  by  the  following  schedule: 


I 


We  recommend  that  the  division:  I 

1.  Establish  data  processing  -procedures  to  distinguish 
hetijJeen  payroll  and  premium  reports  which  have  been 
received  hut  not  paid  and  those  which  have  been  received 
and  paid. 

2.  Establish  procedures  to  preclude  the  payment  of  dividends  l 
to  employers  who  are  in  default  on  premium  payments. 

I 

Bad  Debt  Write-Off  Procedures 
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Fiscal  Year  Premium  Due        Bad  Debts  Written  Off 

1969  $  48,217  $  -0- 

1970  30,288  20,525 

1971  43,241  20,185 

1972  103,161  -0- 

1973  56,463  47.570 
Total  $281.370  $88.280 


Although  the  state  insurance  program  has  authority  to  cancel  insurance 
coverage,  there  is  no  express  statutory  authority  to  write  off  or  cancel 
uncollectible  premiums.   The  authority  to  take  such  action  is  delegated  by 
law  to  the  State  Department  of  Administration.   Section  82-110(c),  R.C.M. 
1947,  stipulates  that  the  department  may  establish  procedures  for  canceling 
or  writing  off  balances  carried  on  the  books  of  state  agencies  which  are 
uncollectible. 

It  should  be  noted  that  effective  July  1,  1974,  there  will  be  established 
a  state  debt  collection  service  under  the  jurisdiction  of  the  Department  of 
Revenue  pursuant  to  the  provisions  of  Title  84,  Chapter  71,  R.C.M.  1947. 
After  July  1,  1974,  all  uncollectible  premiums  should  be  certified  to  the 
Department  of  Revenue  for  collection.   If  the  premiums  still  cannot  be 
collected,  then  Section  84-7107,  requires  that  they  should  then  be  written 
off  pursuant  to  procedures  established  in  accordance  with  Section  82-110. 

Although  the  Department  of  Administration  is  empowered  to  cancel  or 
write  off  uncollectible  amounts,  we  were  advised  by  an  official  of  the 
department  that  no  procedures  have  been  established  to  receive  uncollectible 
balances  from  state  agencies,  maintain  an  account  of  the  balances,  and  cancel 
or  write  them  off.  We  were  advised  that  uncollectible  balances  have  not  been 
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regularly  transmitted  to  the  department  by  state  agencies  and  the  department 
is  aware  of  only  a  few  hundred  dollars  in  amounts  which  are  uncollectible. 
Consequently,  other  state  agencies  with  uncollectible  balances  like  the 
division  are  apparently  either  carrying  the  balances  on  their  books  or  are 
canceling  or  writing  off  the  balances  on  their  own. 

Since  the  Department  of  Administration  has  the  statutory  responsibility 
and  authority  to  account  for  and  cancel  or  write  off  uncollectible  balances 
due  state  agencies,  the  department  should  establish  formal  procedures  within 
the  statewide  accounting  system  to  transfer  uncollectible  balances  from  state 
agencies,  account  for  them,  and  cancel  or  write  them  off.  Agencies  such  as 
the  division  should  notify  the  department  of  balances  considered  to  be  un- 
collectible and  periodically  institute  procedures  to  transfer  these  balances 
to  the  department  for  cancellation  or  write-off. 

In  addition  to  the  fact  that  uncollectible  premiums  have  been  written 
off  by  the  state  insurance  program  without  expressed  authority,  the  state 
insurance  program  allows  uncollectible  premiums  to  accumulate  for  extended 
periods  of  time  before  write-off  procedures  are  taken.  Analysis  of  the 
uncollectible  premium  balance  written  off  for  fiscal  year  1972-73  disclosed 
the  following: 


Year  Uncollectible 

Number  of 

Uncollectible 

Premium  Originated 

Employers 
1 

Amount 

1968-69 

$    55 

1969-70 

19 

8,404 

1970-71 

17 

16,706 

1971-72 

11 

22.405 

Total 

M 

$47,570 
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Continual  accounting  for  these  uncollectible  balances  by  the  state 
insurance  program  results  in  an  administrative  expense  which  is  probably 
negligible  but  unnecessary.  Once  these  balances  are  recognized  to  be  uncol- 
lectible, they  should  be  transmitted  to  the  Department  of  Administration  for 
eventual  write-off  or  cancellation. 

RECOMMENDATION 
We  reaommend  that: 

1.  The  Department  of  Administr'ation  establish  procedures  to 
receive,  account  for,  and  write  off  balances  declared  to 
be  uncollectible  by  state  agencies, 

2.  Effective  July  I,    1974,    the  division  certify  uncollectible 
balances  to  the  Department  of  Revenue  for  collection. 

2.      The  division  transfer  balances  to  the  Department  of  Adminis- 
tration on  a  regular  basis  once  those  balances  are  recognized 
as  uncollectible. 

Actuarial  Review 

Successful  operation  of  an  insurance  operation  such  as  the  state 
workmen's  compensation  insurance  program  is  dependent  upon  a  number  of  inter- 
related factors  including  sound  fiscal  management  and  the  sufficiency  of  premiums 
to  cover  losses,  establish  reserves,  and  pay  administrative  expenses.   To  a 
certain  extent  the  adequacy  of  fiscal  management  and  sufficiency  of  cash  flow 
can  be  assessed  by  independent  auditors.   In  an  insurance  operation,  however, 
it  is  generally  recognized  that  actuarial  analysis  of  the  state  insurance 
program  is  necessary  to  successfully  operate  for  an  infinite  period  of  time. 
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An  actiiarial  analysis  considers  the  adequacy  of  fiscal  management  but 
is  particularly  directed  at  the  Insurance  operations  such  as  establishment 
of  rates  and  reserves,  prediction  of  losses,  and  the  effect  of  anticipated 
and  potential  but  unanticipated  events  such  as  catastrophes. 

We  engaged  an  actuarial  consultant  to  determine,  among  other  things 
(1)  what  the  actuarial  requirements  of  the  state  Insurance  program  are,  and  (2) 
whether  there  are  any  obvious  indications  that  the  state  insurance  oroeram  is 
presently  solvent  or  insolvent  from  an  insurance  standpoint.   The  full  text 
of  the  actuarial  consultant's  report  is  included  as  Exhibit  H  on  page  152. 

Basically,  the  actuarial  consultant  stated  that  the  solvency  or  insolvency 
of  the  state  Insurance  program  could  not  be  fully  determined  without  a  formal 
actuarial  review.   Since  such  a  review  and  formal  actuarial  opinion  has 
not  been  rendered  within  the  last  10  years,  the  actuarial  consultant  was 
unable  to  comment  on  the  overall  solvency  or  Insolvency  of  the  state  Insurance 
program. 

The  actxiarial  consultant  stated  that  an  actuarial  review  of  the  state 
insurance  fund  should  be  performed  annually  to: 


1.  Provide  a  summary  of  the  assets  and  liabilities  of  the  fund. 

2.  Determine  the  current  year's  gain  or  loss. 

3.  Determine  necessary  reserves. 

4.  Provide  an  objective  analysis  of  the  financial  condition  of 
the  fund. 

No  complete  actuarial  review  encompasssing  both  rates  and  reserves  has 

been  performed  of  the  state  Insurance  program  for  at  least  10  years.   In 

November  1969,  an  out-of-state  actuarial  firm  submitted  a  report  on  the 

"Analysis  of  Reserves  for  Losses  as  of  June  30,  1969."  This  report  did  not 
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certify  the  adequacy  of  reserves  with  a  formal  opinion,  but  rather  stated  that 
the  analysis  of  data  provided  by  the  Fund  indicates  that  reserves  are  currently 
adequate  to  discharge  the  liabilities  now  on  the  books  of  the  Fund.   Still, 
the  overall  insurance  soundness  of  the  fund  was  not  evaluated  nor  attested. 

From  January  1971,  to  the  present,  a  different  out-of-state  actuarial 
firm  has  been  retained  by  the  state  insurance  program  to  review  rates  and 
reserves.  Since  this  firm  was  retained,  three  years  ago,  no  report  had  been 
issued  on  the  adequacy  of  reserves  and  no  overall  assessment  and  certification 
as  to  the  soundness  of  the  fund  has  been  made  from  an  actuarial  standpoint.  We 
could  not  find  any  formal  written  agreement  that  required  the  actuary 
to  evaluate  or  certify  the  soundness  of  the  fund  with  a  formal  written  opinion. 

Other  states  with  workmen's  compensation  insurance  programs  similar 
to  Montana,  such  as  Arizona,  Colorado,  and  Oregon,  obtain  a  full  actuarial 
review  and  assessment  annually.  We  are  not  sure  that  such  a  full  scale 
review  is  warranted  for  the  Montana  insurance  program  each  year.  It  may 
be  adequate  to  engage  an  actuarial  firm  periodically,  such  as  every  two 
or  three  years,  to  fully  evaluate  the  condition  of  the  fund.   In  the  interim, 
the  same  actuary  could  be  consulted  with  respect  to  proposed  changes  in 
underwriting,  claim  reserve,  and  claims  benefit  policies. 

Since  the  overall  condition  of  the  state  insurance  program  has  not 
been  fully  assessed  for  some  time  and  actuarial  requirements  of  the  fund 
are  uncertain,  an  actuarial  firm  should  be  engaged  by  the  division  to  evaluate 
the  overall  condition  of  the  fund  and  identify  the  future  actuarial  needs. 

RECOMMEmATION 


We  recommend  that  the  division: 

1.     Engage  an  actuarial  firm  specializing  in  workmen's  compensation 
insurance  to  evaluate  the  overall  actuarial  condition  of  the 
fund  and  determine  the  future  actuarial  needs  of  the  fund. 
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2-  Establish  a  formal  written  agreement  when  engaging 
an  actuary. 


-52- 


ADMINISTRATIVE  ASSESSMENTS 

Page 

Assessments  54 

Allocation  of  Salaries  55 

Safety  Bureau  55 

Compliance  Bureau  57 

Distribution  of  Salary  Costs  58 

Compliance  Bureau  58 

Safety  Bureau  59 


ADMINISTRATIVE  ASSESSMENTS 

The  administrative  operations  of  the  division  are  financed  from  two 
sources:   (1)  the  loss  adjustment  account,  and  (2)  the  administration  account. 
The  loss  adjustment  account  is  the  source  from  which  the  administrative  costs 
of  Plan  III  are  financed.   Income  to  the  loss  adjustment  account  is  derived 
from  a  direct  assessment  against  the  premiums  paid  by  Plan  III  employers. 
The  money  in  this  account  is  used  to  pay  the  direct  operating  expenses  of 
the  state  insurance  program  (Plan  III)  including  the  administrative  costs 
of  the  underwriting  and  claims  processes  and  personnel. 

The  administration  account  derives  its  operating  capital  from  four 
sources  which  include  assessments  levied  on  self-insured  employers  (Plan  I) 
and  insurance  companies  (Plan  II)  as  well  as  a  portion  of  the  premiums  paid 
by  Plan  III  subscribers  and  miscellaneous  fees.  The  income  from  these  sources 
defrays  the  costs  of  a  multitude  of  general  type  services  offered  by  the  Work- 
men's Compensation  Division  which  includes  the  division's  policy  formulation, 
accounting,  purchasing,  finance,  personnel,  Plan  I  and  II  claims  supervision, 
audit,  maintenance  of  employer  and  accident  files,  safety  inspection  and 
training,  enforcement  of  safety  regulations,  inspection  of  boilers,  and 
licensing  boiler  operators.   Since  these  general  type  costs  are  being  in- 
curred for  the  benefit  of  all  three  plans  and  income  comes  from  all  three 
plans,  the  division  attempts  to  allocate  the  costs  to  each  of  the  three  plans. 

Some  of  the  costs  are  allocated  to  the  three  plans  each  month  based  on 
the  percent  of  claims  processed  for  each  plan  in  the  previous  month.   Other 
costs  are  allocated  on  the  number  of  safety  inspections  and  a  third  category, 
the  cost  of  boiler  inspections,  is  not  allocated  at  all  because  each  employer 
is  charged  directly  for  each  inspection. 
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ASSESSMENTS 

Assessments  levied  by  the  division  on  subscribers  of  the  three  plans 
are  ostensibly  made  to  pay  each  plan's  respective  share  of  the  administrative 
costs.   For  the  most  part,  the  manner  of  assessment  is  provided  for  as  follows: 
Plan  I  -  Section  92-902,  R.C.M.  1947,  provides  that  the  division  may  levy  an 
assessment  in  an  amount  not  to  exceed  three-hundredths  of  one  percent  of  the 
annual  payroll  of  each  employer,  but  that  no  assessment  shall  be  in  an  amount 
less  than  $200.   Plan  II  -  Section  92-1005,  R.C.M.  1947,  specifies  that  the 
division  shall  assess  each  insurer  not  to  exceed  three  and  one-fourth  percent 
of  its  gross  annual  direct  premiums,  less  dividends  collected  in  Montana. 
Plan  III  -  Section  92-116.1,  R.C.M.  1947,  stipulates  that  the  division  shall 
levy  against  the  industrial  insurance  account  an  assessment  in  an  amount 
deemed  reasonable  and  necessary  to  provide  adequate  administrative  resources. 

These  laws  provide  an  assessment  limitation  for  Plans  I  and  II.   However, 
for  Plan  III  there  is  no  limitation.  That  is.  Plan  III  bears  the  cost  of 
those  expenses  which  are  not  defrayed  by  the  income  derived  from  the  statutory 
assessment  of  Plans  I  and  II.   In  recent  years,  the  assessment  income  from 
Plans  I  and  II  has  not  been  adequate  to  defray  the  costs  associated  with 
those  plans  and,  as  a  consequence.  Plan  III  has  borne  the  expense.   Since 
Plans  I  and  II  share  of  the  costs  exceeds  the  revenue  limited  by  law,  the 
division  has  paid  these  costs  from  the  state  insurance  program  (Plan  III) 
which  does  not  have  the  assessment  limitation. 

The  effect  of  these  statutory  limitations  on  Plans  I  and  II  and  the 
corresponding  overassessment  of  Plan  III  is  illustrated  by  the  following 
data  relative  to  the  last  fiscal  year: 
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Fiscal  Year  1972-73 


Plan  I        Plan  II       Plan  III 


Beginning  Fund  Balance  $  (77.485)  $  76.038  $  27.206 

Assessments  $  60,456  $  236,383  $590,000 

Expenses                      130.133        345.457  448.957 

Over  (Under)  Assessment  $  (69.677)  $(109,074)  $141.043 

Ending  Fund  Balance  $(147.162)  $  (33.036)  $168.249 

Note:  The  deficit  between  the  positive  balances  in  Plan  III  and 
the  negative  balances  in  Plans  I  and  II  was  borne  by  the 
administrative  fund. 

The  preceding  table  shows  that  during  fiscal  year  1972-73,  the  money 
available  and  derived  by  assessments  of  Plans  I  and  II  was  insufficient  to 
defray  the  expenses  associated  with  those  plans.   The  deficit  between  expenses 
and  assessments  was  borne  primarily  by  Plan  III,  a  condition  which  will 
continue  until  such  time  as  the  method  of  assessing  Plans  I  and  II  is  revised. 

More  equitable  assessment  of  Plans  I  and  II  would  result  if  the  following 

formulas  were  used  to  determine  the  administrative  costs  associated  with  each 

respective  employer  or  insurer: 

Plan  I:   Total  Plan  I 

Administrative  Costs   x   Gross  Annual  Payroll 
Total  Gross  Annual        of  Each  Plan  I  Employer 
Payroll  -  Plan  I 
Employers 

Plan  II:   Total  Plan  II 

Administrative  Costs   x   Net  Annual  Premiums 
Total  Gross  Annual        of  Each  Plan  II  Insurer 
Premiums  Less  Dividends 
for  Each  Plan  II  Insurer 

A  formula  approach  such  as  the  foregoing  should  be  used  by  the  division 

to  compute  administrative  assessments.   The  statutory  requirements  that  Plan 

I  employers  pay  three-hundred ths  of  one  percent  of  the  annual  payroll  and  the 

requirement  that  Plan  II  Insurers  pay  three  and  one-fourth  percent  of  the 
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gross  annual  premiums  should  be  amended  to  a  general  requirement  that  employers 
and  insurers  under  each  plan  pay  their  share  of  the  administrative  costs  on 
the  basis  of  an  equitable  formula  established  and  applied  in  accordance  with 
the  provisions  of  the  Montana  Administrative  Code. 

RECOMMENDATION 

We  Teoorrmend  that  the  division  seek  legislation  necessary  to: 

1.  Repeal  the  specific  percentage  requirements  of  Sections 
92-902  and  1005,   R.C.M.    1947. 

2.  Establish  statutory  authority  to  recover  administrative 
costs  from  employers  and  insurers  on  the  basis  of  an 
equitable  formula  devised  and  applied  in  accordance 
with  the  Montana  Administrative  Code. 

ALLOCATION  OF  SALARIES 

As  stated  at  the  beginning  of  this  section,  the  costs  of  safety  inspections 
are  allocated  to  the  three  plans  because  all  three  pay  for  and  benefit  from 
this  service.   On  the  other  hand,  costs  incurred  in  the  Loss  Adjustment  Account 
are  not  allocated  because  they  are  all  incurred  for  the  benefit  of  Plan  III 
and  paid  by  Plan  III  subscribers. 
Safety  Bureau 

The  Safety  Bureau's  Mines  Unit  has  a  staff  of  seven — one  secretary  and 
six  inspectors — that  inspect  mines  operated  by  Plans  I,  II,  and  III  employers. 
The  salary  of  one  inspector  is  allocated  to  Plans  I,  II,  and  III,  based  on  the 
number  of  mines  inspected  for  each  plan  in  the  prior  month.   The  salaries  of 
three  other  inspectors  are  funded  on  an  80%  federal  and  20%  state  basis. 
Salaries  for  the  remaining  two  inspectors  and  the  secretary  are  allocated 
directly  to  the  Plan  III  fund,  which  is  reserved  for  the  direct  operating 
expenses  of  Plan  III.   The  salaries  of  these  three  personnel  for  1972-73 
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totaled  $23,820.   Based  on  the  number  of  mines  Inspections  for  each  plan 

in  that  year.  Plan  III  was  incorrectly  allocated  $14,080.  Plan  I  was  re- 
lieved of  $6,670  and  Plan  II  $7,410. 

An  accounting  official  advised  this  allocation  policy  was  instituted 

because  Plan  II  insurance  companies  have  safety  inspectors  so  the  division 
thought  it  would  be  appropriate  for  the  state  insurance  fund  to  pay  some 
of  the  safety  costs. 

RECOMMENDATION 

We  reoommend  that  the  division  allocate  all  salary  costs  of  the 
mine  unit  on  the  basis  of  mine  inspections. 


Compliance  Bureau 

The  salaries  of  three  individuals  are  not  being  allocated  to  the  section 
or  sections  in  which  they  work.  All  three  salaries  involve  the  Compliance 
Section  and  two  of  the  three  involve  the  silicosis  program. 

Employee  A;   This  employee's  annual  salary  of  $8,688  is  allocated  to  the 
Compliance  Section;  however,  the  individual  works  in  the  executive  section 
which  is  allocated  to  Plans  I,  II,  and  III.   This  does  not  affect  the  costing 
at  the  present  time  because  the  Compliance  Section's  salaries  are  being  allo- 
cated to  all  three  plans.  However,  in  another  section  of  the  report  we  recom- 
mend that  the  Compliance  Section's  salaries  be  allocated  to  only  Plans  I  and 
II. 

Employee  B :  This  employee's  annual  salary  of  $4,320  is  allocated  to  the 
silicosis  program  but  the  individual  works  in  the  Compliance  Section.   The 
silicosis  program  is  financed  from  the  General  Fund,  so  the  state  is  paying 
for  salaries  chargeable  to  Plans  I  and  II. 
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Employee  C:   This  employee's  annual  salary  of  $8,688  is  allocated  fully 
to  the  Compliance  Section,  but  the  individual  actually  works  in  both  the 
silicosis  program  and  the  Compliance  Section.   This  salary  should  be  allocated 
to  the  program  receiving  the  benefit  of  the  work  performed. 

RECOMMENDATION 

We  veoorrmend  that  the  division  allocate  the  cost  of  employee 

salaries  to  the  activities  which  benefit  fvom  the  employee  's 

services . 


DISTRIBUTION  OF  SALARY  COSTS 

The  division  attempts  to  allocate  administrative  costs  to  Plans  I,  II, 
and  III  and  the  Boiler  Inspection  program.  This  is  done  to  match  costs  with 
the  source  of  revenue.   Plan  I  revenue  comes  from  the  self-insurers  via  assess- 
ments of  their  gross  annual  payrolls;  Plan  II  revenue  comes  from  the  private 
insurance  companies  via  assessments  of  the  net  premiums;  and  Plan  III  revenue 
comes  from  the  premiums  paid  by  the  employers  who  subscribe  to  Plan  III.   In 
the  case  of  Plan  III,  however,  the  premiums  are  not  assessed  per  se,  rather, 
the  division  utilizes  a  percentage  of  employers'  premiums  as  needed  to  defray 
administrative  costs. 
Compliance  Bureau 

The  Compliance  Bureau  evaluates  the  compensation  paid  to  injured  workers 
in  Plans  I  and  II  to  assure  the  injured  workers  are  receiving  the  payments  to 
which  they  are  entitled.   This  supervision  necessitates  the  maintenance  of 
records  on  employers  in  Plans  I  and  II  and  accident  files  on  each  of  the  injured 
workers.  The  salaries  of  the  18  employees  in  the  Compliance  Bureau  are  charged 
to  the  Administration  Account.   Since  the  division  attempts  to  match  all  adminis- 
tration costs  with  the  respective  source  of  revenue,  the  cost  of  these  salaries 


-58- 


is  allocated.   The  division  allocates  these  costs  to  Plans  I,  II,  and  III, 
rather  than  limiting  the  allocations  to  Plans  I  and  II,  the  two  plans  to 
which  they  apply. 

The  salary  costs  are  allocated  to  the  three  plans  each  month  based  on 
the  previous  month's  number  of  claims  processed  for  each  of  the  three  plans. 
The  effect  of  this  basis  for  allocating  is  shown  below  for  a  typical  two-week 
pay  period. 

Two-Week  Payroll  Period  Ending  9/28/73 

Amount 
Allocated  Costs        Allocation  Based  On    (Understated) 
For  the  Period        Plans  I  &  II  Claims     Overstated 

Plan  I       $  805.65  $1,153.86         $  (348.21) 

Plan  II       2,322.94  3,321.95  (999.01) 

Plan  III      1,347.22  -0-  1,347.22 

We  were  advised  by  the  fiscal  supervisor  that  the  above  payroll  period 

was  not  unusual  but  rather  was  representative  of  the  26  payroll  periods  in 

the  year.   Upon  being  advised  of  this  situation  during  the  course  of  our 

examination,  division  accounting  personnel  stated  that  corrective  action 

would  be  taken. 

RECOMMENDATION 

We  reaornmend  that  the  division  allocate  the  costs  of  the  Complianae 
Bureau  to  only  Plans  I  and  II. 


Safety  Bureau 

The  Safety  Bureau  is  responsible  for  inspecting  mining  and  industrial 
operations,  safety  training,  and  enforcing  safety  regulations.  The  costs 
incurred  in  these  functions  are  administrative  costs  and  are  allocated  to  the 
three  plans  to  match  the  costs  to  the  revenues.   The  bureau  also  inspects 
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boilers  and  licenses  boiler  operators.  This  cost  is  not  allocated  to  the 
three  plans  because  it  has  a  different  source  of  revenue,  statutory  fees 
rather  than  assessments  of  Plans  I,  II,  and  III.   Consequently,  there  are 
four  general  sources  of  revenue  to  pay  the  costs  of  the  Safety  Bureau,  i.e., 
assessments  of  Plans  I,  II,  and  III,  and  fees  from  boiler  operations.   How- 
ever, the  basis  for  allocating  costs  to  Plans  I,  II,  and  III  is  the  number 
of  safety  inspections  performed  on  Plan  I,  II,  and  III  companies,  plus  the 
number  of  boiler  inspections. 


The  effect  of  this  basis  for  allocating  to  the  three  plans  is  shown 

below: 

Two-Week  Payroll  Period  Ending  9/28/73 

Amount 
Allocated  Costs        Allocation  Based  On    (Understated) 
For  the  Period       Safety  Inspections  Only   Overstated 

Plan  I       $  485.56  $   528.37  $(  42.81) 

Plan  II       1,854.28  1,694.09  160.19 

Plan  III      1,483.42  1,600.80  (117.38) 


We  were  advised  by  the  Safety  Bureau  that  the  payroll  period  reviewed 
was  not  unusual  but  rather  was  representative  of  the  26  payroll  periods  in 
the  year. 

This  method  of  allocation  does  not  consider  that  the  inspection  time 
spent  on  one  firm  often  varies  significantly  from  the  inspection  time  spent 
on  another  firm.   Plan  I  firms,  being  very  large,  take  a  greater  amount  of 
time  to  inspect  than  the  smaller  firms  that  subscribe  to  Plans  II  and  III. 
At  the  present  time,  each  inspection  is  given  equal  weight.   This  becomes 
important  in  light  of  the  following:   Two  division  officials  advised  us  that 
the  objective  of  distributing  costs  to  Plans  I,  II,  and  III  is  to  match  costs 
with  the  related  assessments  and  fees  as  a  basis  for  requesting  periodic 
assessment  and  fee  rate  increases.   If  the  proper  costs  are  not  matched  with 
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the  proper  revenues,  some  employers  will  be  paying  some  costs  that  should 
properly  be  borne  by  those  in  another  plan  or  plans. 

Records  of  time  spent  on  each  inspection  are  kept  by  all  inspectors  in 
the  Safety  Bureau  except  mine  and  boiler  inspectors.  About  65  percent  of 
the  direct  labor  is  already  being  recorded  in  a  manner  that  allows  direct 
labor  costing.   The  Safety  Bureau's  administrative  time  is  directly  related 
to  the  field  inspector's  time.   From  these  records  we  were  able  to  compare 
the  actual  allocated  costs  to  the  costs  that  would  have  been  allocated  based 
on  direct  labor.  We  used  the  payroll  period  ending  September  28,  1973,  which 
the  division  agreed  was  a  representative  period.   The  results  of  this  compari- 
son are  in  the  schedule  below: 


Plans 

I 

II 

III 

Total 

%  of  Inspections  Made 

3% 

47% 

50% 

100% 

%  of  Direct  Labor 

5% 

51% 

44% 

100% 

Difference 

(   2%) 

(  4%) 

6% 

Costs  Allocated  on 

Inspections  $116       $1,570       $1,657    $3,343 

Costs  Allocated  on 

Direct  Labor  152        1.710        1.481     3,343 

Difference         ($  36)     ($   140)      $  176 


RECOMMENDATION 

Vie  veaommend  that  the  division  use  direct  tabor  hours  of  safety 

inspectors  as  a  basis  for  allocating  the  cost  of  the  Safety 

Bureau  to  Plans  I,   IIj   and  III. 
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REPORTING  AND  PROCESSING  OF  INDUSTRIAL  INJURIES 

Industrial  injuries  within  the  context  of  workmen's  compensation  laws 

are  defined  by  Section  92-418,  R.C.M.  1947,  as  follows: 

"Injury  or  injured  means  a  tangible  happening  of  a  traumatic 
nature  from  an  unexpected  cause  or  unusual  strain,  resulting 
in  either  external  or  internal  physical  harm  ..." 

Although  the  foregoing  pertains  specifically  to  a  traumatic  event,  1973 
amendments  to  the  law  also  allow  recognition  of  injuries  in  the  area  of 
cardiovascular,  pulmonary,  and  respiratory  disease.  As  a  consequence,  the 
definition  of  an  industrial  injury  is  broad. 

Almost  the  entire  existence  of  the  division  and  the  workmen's  compensation 
laws  it  administers  is  based  upon  the  premise  that  industrial  injuries  will 
occur.   To  this  end,  the  collection  and  processing  of  industrial  injury 
reports  is  a  major  activity  within  the  division. 

Prompt  and  accurate  injury  reports  are  singularly  important  in  the  timely 
delivery  of  benefits  to  injured  workmen,  and  are  also  important  from  the 
standpoint  of  rate-making  and  statistical  report  preparation.   Consequently, 
the  requirements  underlying  industrial  injury  reports  are  delineated  by  law 
and  regulation.   These  requirements  generally  pertain  to  all  three  plans 
administered  by  the  division.   The  occurence  of  industrial  injuries  must 
be  reported  to  the  division  irrespective  of  whether  the  employers  are  self- 
insured  (Plan  I) ,  commercially  insured  (Plan  II) ,  or  insured  through 
the  state  insurance  program  (Plan  III) . 

Section  92-807,  R.C.M.  1947,  specifies  that  employers  must  be  notified 
of  industrial  injuries  by  injured  employees  within  60  days  unless  the  employer 
already  has  knowledge  of  the  injury.   Upon  receiving  notice  of  an  injury, 
employers  are  required  by  the  division  to  submit  a  report  to  the  division 
within  six  days. 
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Reports  of  industrial  injuries  emanate  from  three  general  sources, 
depending  upon  the  plan  involved.   In  the  case  of  the  State  insurance 
program  (Plan  III),  injury  reports  are  received  directly  by  the  division 
from  employees,  employers,  and  attending  physicians.   In  the  case  of  self- 
insurers  (Plan  I) ,   the  employee,  employer,  and  attending  physician  reports 
are  usually  transmitted  to  the  division  by  the  employer,  although  reports 
are  also  received  from  employees  and  attending  physicians.   Under  Plan  II 
(commercial  insurance  companies),  the  employee,  employer,  and  attending 
physician  reports  are  sent  to  the  division  by  the  insurance  company  as 
well  as  employees,  employers,  and  physicians. 

Irrespective  of  the  source  of  the  reports,  three  basic  reports  are 
required  by  the  division  for  all  industrial  injuries.  These  reports  are 
as  follows : 

1.  Employee's  report;   Form  number  54,  titled  Claim  For 
Compensation. 

2.  Employer's  report:   Form  number  37,  titled  Employer's 
First  Report  Of  Occupational  Injury  or  Disease. 

3.  Physician's  report;   Form  number  39,  titled  Attending 
Physician's  First  Report  and  Bill  For  Initial  Treatment. 

The  mere  fact  that  an  industrial  injury  is  reported  does  not  necessarily 
mean  that  a  claim  for  workmen's  compensation  benefits  will  materialize.   In 
fact,  numerous  industrial  injuries  are  reported  which  never  materialize  into 
claims  for  benefits,  as  illustrated  by  the  following  table: 
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WORKMEN'S  COMPENSATION  DIVISION 


INJURIES 

REPORTED 

COMPARED  TO  CLAIMS  FILED 

Perc 

To 

Fiscal  Year 

Plan  I 

Plan  II 

Plan  III 

Total 

:ent  Claims 
Iniuries 

1969-70 

Injuries 

3,107 

10,151 

9,218 

22,476 

Claims 

660 

1,663 

1,732 

4,055 

18.0% 

1970-71 

Injuries 

3,034 

9,724 

9,228 

21,986 

Claims 

639 

1,179 

1,669 

3.487 

15.9% 

1971-72 

Injuries 

2,822 

9,995 

9,622 

22,439 

Claims 

585 

1,435 

1,678 

3,698 

16.5% 

1972-73 

Injuries 

3,216 

11,366 

9,239 

23,821 

Claims 

729 

1,825 

1,578 

4,132 

17.3% 

Source:  Workmen's  Compensation  Divis 

ion  documents, 

Work  Iniur 

ies  in 

Montana. 

The  wide  variance  between  injuries  reported  and  claims  filed  stems  from 
the  fact  that  the  law  requires  that  all  injuries  be  reported,  no  matter  how 
trivial  or  insignificant.   A  requirement  such  as  this  is  essential  from  the 
standpoint  that  it  establishes  the  fact  that  an  accident  occurred  and  an 
employee  was  injured. 

Aside  from  the  fact  that  a  claim  for  compensation  benefits  may  later 
materialize  as  a  result  of  accidents,  information  on  the  occurrence  of 
injurious  accidents  is  important  from  a  statistical  standpoint  in  the 
private  sector  and  nearly  all  levels  of  government.   The  information  compiled 
by  the  division  is  the  sole  source  of  comprehensive  statistics  on  the 
type  of  industrial  injuries,  rate  of  occurrence,  and  occupations  involved. 
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Consequently,  timely,  comprehensive,  and  accurate  reporting  of  injuries 
is  basic  to  effective  operation  of  the  workmen's  compensation  program, 
INDUSTRIAL  INJURY  REPORTS 

Section  92-807,  R.C.M.  1947,  requires  that  employees  notify  their 
employers  of  industrial  injuries  within  60  days,  while  Section  92-808, 
R.C.M.  1947,  stipulates  that  employers  and  insurance  companies  must  submit 
reports  of  injury  to  the  division  within  the  time  frame  prescribed  by 
the  division.   The  division  has  required,  through  the  Montana  Administrative 
Code  [24-3.18(10)-Sl830 ]  that  form  number  37,  the  Employer's  First  Report 
of  Injury,  be  filed  with  the  division  within  six  days.   The  division  has 
established  a  requirement  [Mac  24-3.18(10)-S1840]  that  the  attending  physician's 
initial  report  of  injury  (form  39-1)  must  be  filed  with  the  division 
within  48  hours  of  the  time  the  medical  treatment  is  rendered. 

The  importance  of  the  requirement  for  injury  reports  is  further  under- 
scored by  the  fact  that  Section  41-1718,  R.C.M.  1947,  a  provision  of  the 
state  industrial  safety  laws,  provides  that  any  employer  who  fails  to  report 
an  injury  as  required  by  Section  92-808,  R.C.M.  1947,  is  guilty  and  subject 
to  the  penalties  of  a  misdemeanor,  in  addition  to  a  civil  penalty  of  not  more 
than  $1,000.   These  penalty  provisions,  as  well  as  the  statutory  and  regula- 
tory requirements  pertaining  to  the  filing  of  injury  reports,  make  it 
apparent  that  injury  reports  are  an  important  aspect  of  the  workmen's 
compensation  laws . 

Irrespective  of  the  statutory  and  regulatory  requirements,  we  found 
several  instances  where  injuries  were  not  reported  and  several  indications 
that  a  significant  number  of  industrial  injuries  may  never  be  reported  to  the 
division.   In  addition  to  the  fact  that  all  injuries  are  not  being  reported, 
the  division  has  not  established  any  effective  means  of  assuring  that  injuries 
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are  reported  as  required  by  law  and,  as  a  consequence,  does  not  know  if 
all  injuries  are  being  reported. 

The  fact  that  all  injuries  are  not  being  reported  is  difficult  to 
illustrate  since  it  refers  to  the  absence  of  a  report  which  should  have 
been  filed  but  was  not.   Various  personnel  within  the  division  advised  us 
they  are  confident  all  injuries  are  not  being  reported.   These  personnel 
stated  that  in  various  instances,  the  medical  costs  associated  with 
injuries  are  paid  by  the  employee,  the  employer,  or  a  private  insurance 
carrier  without  any  injury  report  being  filed  with  the  division.  We 
observed  several  instances  where  the  division  received  medical  bills  for 
services  rendered  by  a  physician,  hospital,  pharmacy,  etc.,  which  cannot 
be  correlated  to  injury  reports.   In  these  instances,  the  division  requests 
the  employer  and  employee  to  submit  the  appropriate  injury  reports. 
Frequently  the  employer  responds  by  advising  the  division  that  the  medical 
bills  were  already  paid  by  the  employer.   In  these  instances,  and  particu- 
larly under  Plan  III,  the  matter  is  dropped  by  the  division  and  no  further 
action  is  taken  to  obtain  an  injury  report. 


We  followed  up  on  47  instances  where  medical  reports  or  medical  bills 
had  been  filed  with  the  division,  without  a  corresponding  employer's  report 
of  accident.   We  contacted  the  47  employers  and  found  several  different 
situations.   None  of  the  accidents  had  been  reported  to  the  division.   Seven- 
teen employers  confirmed  that  they  did  not  have  workmen's  compensation  insur- 
ance; 29  employers  had  paid  the  medical  bills  for  their  employees;  two  private 
insurance  carriers  had  paid  the  medical  bills;  and  three  employees  ended  up 
paying  their  own  medical  bills  because  their  employers  did  not  have  coverage. 
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In  another  instance,  we  noted  where  a  construction  company  has  a 
policy  of  directly  paying  all  medical  bills  under  $25  and  not  reporting 
the  injuries  to  the  division.   Since  these  injuries  are  not  being  reported 
to  the  division,  the  records  do  not  show  how  many  there  have  been. 
Division  personnel  were  aware  of  this  company's  practice  but  injury  reports 
required  by  law  are  not  being  obtained. 

Ordinarily  the  omission  of  reports  on  trivial  or  slight  injuries  would 
seem  insignificant.   In  the  case  of  workmen's  compensation,  however,  the 
absence  of  injury  reports  has  several  ramifications.   First,  the  trivial 
or  slight  injury  could  materialize  into  a  serious  injury.   Under  existing 
law,  the  failure  of  the  employee  and  employer  to  report  the  injury  within 
the  required  time  frame  could  deprive  the  employee  of  his  right  to  workmen's 
compensation  benefits. 

Secondly,  failure  to  file  injury  reports  results  in  a  direct  under- 
statement of  injury  statistics  compiled  by  the  division  for  analysis,  publi- 
cation, and  dissemination  to  federal,  state,  and  private  organizations. 
Thirdly,  the  absence  of  injury  reports  precludes  analysis  to  determiiis 
whether  safety  or  employment  of  minors  violations  exist,  and  finally,  the 
failure  to  file  injury  reports  is  a  direct  contravention  of  the  requirements 
of  law,  which  is  subject  to  mandatory  criminal  and  civil  penalties. 

Inasmuch  as  injury  reports  are  the  cornerstone  of  the  workmen's  compen- 
sation program,  specific  measures  should  be  taken  by  the  division  to: 
(1)  identify  and  assure  that  all  injuries  are  reported;  (2)  follow  up  on 
all  instances  where  unreported  injuries  are  identified;  and  (3)  initiate  the 
appropriate  legal  action  provided  for  by  law.   In  this  connection,  the 
Federal  Occupational  Safety  and  Health  Act  (OSHA)  required  employers  to 
keep  basic  records  on  industrial  injuries.  When  the  division  conducts  field 
audits,  these  basic  records  should  be  reviewed  to  identify  unreported  injuries. 
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RECOMMEmATIOn 

We  recommend  that  the  division: 

1.  Establish  field  examination  and  other  procedures  to  insure 
that  all  injuries  are  reported  as  required  by  Sections  92- 
807  and  808^   R.C.M.    1947. 

2.  Institute  routine  follow-up  procedures  for  use  in  those 
instances  where  unreported  injuries  are  identified. 

S.     Initiate  legal  action  in  those  instances  where  injuries 
have  not  been  reported  and  such  action  is  appropriate. 

EMPLOYER  REPORTS 

As  previously  mentioned,  Section  92-808,  R.C.M.  19A7,  gives  the  division 
authority  to  prescribe  time  limits  on  reporting  deadlines.  As  a  result,  the 
division  has  established  provisions  in  the  Montana  Administrative  Code  requir- 
ing employers  to  submit  the  Employer's  First  Report  of  Injury  (form  37)  within 
six  days  of  notice  of  an  industrial  injury.   The  six-day  requirement  prescribed 
in  the  Montana  Administrative  Code  became  effective  and  binding  upon  employers 
on  January  1,  1973.  This  time  frame  may  have  been  based  upon  the  fact  that 
injured  employees  become  eligible  for  compensation  benefits  after  seven  days 
of  lost  work  time.   Accordingly,  the  division  wants  reports  on  injuries  before 
that  happens,  hence  the  six-day  requirement.  Prior  to  that  time,  the  published 
rules  of  the  division  required  employers  to  submit  their  report  "without 
delay." 

We  found  that  few  employers  submit  injury  reports  within  the  time  frame 
set  by  law  and  regulation.   As  a  matter  of  fact,  most  employer  reports  were 
significantly  delinquent,  as  illustrated  by  the  following  table. 
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Number 

of 

Employer 

In1 

ury 

Reports 

Plan 

II 

Plan  III 

7 

9 

3 

0 

8 

6 

4 

5 

2 

1 

1 

1 

Time  From  Notice 
of  Injury  to 
Submission  of  Reports 

6  days 
6  to  10 
10  to  20 
20  to  30 
30  to  50 
50  and  over 
Average  time:   Plan  II    17  days 

Plan  III   18.4  days 
As  shown  above,  only  seven  employers  under  Plan  II  and  nine  employers 
under  Plan  III  submitted  their  injury  reports  within  the  time  frame  prescribed 
by  law  and  regulation.   These  employers  in  compliance  with  the  requirement 
constitute  only  28  and  41  percent,  respectively,  of  the  employer  injury 
reports  tested.   Consequently,  it  is  obvious  that  many  employers  are  not 
complying  with  the  requirement  that  injury  reports  be  submitted  within  six 
days.   None  of  the  compensation  benefits  were  paid  on  these  claims  until  the 
employer's  injury  reports  were  received.   As  a  consequence,  the  delivery  of 
benefits  to  the  injured  employee  was  significantly  delayed. 

As  previously  mentioned.  Section  41-1718,  R.C.M.  1947,  specifically 
states  that  failure  to  file  injury  reports  as  required  by  the  division 
constitutes  a  misdemeanor  and  is  cause  for  criminal  and  civil  penalties. 
In  addition,  the  Montana  Administrative  Code,  MAC  [24-3.18(10)-S1830] ,  stipu- 
lates that  a  failure  of  the  employer  to  file  an  injury  report  within  six 
days,  which  results  in  a  delay  of  benefit  payments,  empowers  the  division 
to: 

1.   Require  employers  operating  under  Plan  I  and  II  to  pay  a 
deposit  for  12  months  in  advance,  and 
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2.   In  the  case  of  Plan  III  employers,  pay  a  penalty  of  five  (5) 
percent  of  the  annual  premium. 

While  both  the  statutes  and  Montana  Administrative  Code  prescribe  penalties 
for  non-compliance,  the  legal  counsel  for  the  division  expressed  the  belief 
that  the  division  has  no  authority  to  adopt  penalties  through  administrative 
rules.   Consequently,  the  legal  counsel  questioned  the  validity  of  the  penalty 
provisions  of  the  Montana  Administrative  Code,  but  not  the  law. 

Although  division  personnel  were  aware  of  the  general  delay  in  employer 
injury  reports,  little,  if  anything,  has  been  done  to  correct  the  situation. 
The  mandatory  penalties  provided  by  law  have  rarely  been  assessed,  and  no 
methodical  means  has  been  considered  to  detect  non-compliance  and  induce 
compliance.   One  division  official  responsible  for  overseeing  employer  injury 
reports  advised  us  that  he  was  not  aware  of  the  penalty  provisions  of  the 
Montana  Administrative  Code  until  we  brought  them  to  his  attention.  Other 
division  officials,  apparently  aware  of  the  penalty  provisions,  stated  that 
they  have  attempted  to  maintain  a  good  relationship  with  employers  and  induce 
compliance  through  education  rather  than  enforcement.  As  a  consequence,  the 
division  has  not  consistently  sought  the  penalties  required  by  law  and 
regulation. 

Inasmuch  as  the  division  has  not  made  a  concerted  effort  to  detect  viola- 
tions and  induce  compliance,  it  is  possible  that  many  employers  are  unaware 
of  the  reporting  requirements.   No  broad  scale  effort  has  been  made  by  the 
division  to  inform  all  employers  of  the  fact  that  employer  reports  of  injury 
are  required  within  six  days  of  employee  notice  of  accidents.   This  should 
be  done  by  the  division  directly  with  all  employers  as  a  preliminary  step 
toward  inducing  compliance.   In  addition,  the  division  should  (1)  establish 
a  requirement  that  employers  and  insurance  companies  date  stamp  injury  reports 
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upon  receipt  to  provide  the  division  with  a  basis  for  analyzing  injury  reports 
for  compliance,  (2)  establish  field  examination  procedures  to  evaluate  compli- 
ance, such  as  review  of  the  basic  OSHA  records,  and  (3)  when  appropriate,  seek 
enforcement  of  penalties  provided  by  law  and  by  regulation. 

RECOMMEWATION 

We  recommend  that  the  division: 

1.  Advise  all  employers  of  the  mandatory  reporting 
requirements  and  penalties  prescribed  by  Sections 
92-808  and  41-1718,   E.C.M.    1947,   and  the  Montana 
Administrative  Code. 

2.  Require  all  employers  and  insurers  to  date  stamp 
all  injury  reports  upon  receipt  from  employees , 
employers y  and  physicians. 

PHYSICIAN  REPORTS 

As  is  the  case  with  employee  and  employer  reports  of  injury,  reports 

are  also  required  from  attending  physicians.   The  Montana  Administrative 

Code,  MAC  [24-3.18(10)-S1840]  specifies  that: 

"The  attending  physician  shall  within  48  hours  submit. 
Attending  Physician's  Initial  Report,  (Form  39-1  hereafter) 
to  the  insurer  or  the  Division." 

This  requirement  is  not  stated  in  law,  nor  is  there  specific  statutory 
authority  for  adopting  such  a  regulation.  However,  Section  92-814,  R.C.M 
1947,  authorizes  the  division  to  do  and  perform  any  and  all  things  which 
are  necessary  or  convenient  in  the  administration  of  the  workmen's  compen- 
sation laws.  As  a  consequence,  the  authority  of  the  division  to  set  a 
48-hour  time  frame  is  presumed. 

Our  review  disclosed  that  attending  physicians  rarely  submit  their 
reports  within  the  48-hour  time  limit  required  by  the  division.   Our  test 
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of  physician  reports  did  not  disclose  a  single  instance  where  a  physician 
submitted  his  report  within  the  48-hour  time  frame.   The  results  of  our 
test  are  depicted  below: 


PLAN 

II 

PLAN  III 

Number  of 

Physicians' 

Reports 

Average  Time  From 
Treatment  to  Sub- 
mission of  Report 

Number  of 

Physicians 

Reports 

Average  Time  From 
Treatment  to  Sub- 
mission of  Report 

None 

48  hours 

None 

48  hours 

1 

5  days 

6 

6  days 

5 

12  days 

7 

10  days 

6 

22  days 

13 

20  days 

6 

52  days 

5 

72  days 

Average  overall  time  from 
treatment  to  submission  of 
report  -  29  days. 


Average  overall  time  from 
treatment  to  submission  of 
report  -  24  days. 


The  promptness  of  attending  physician  reports  for  injuries  could  not 
be  determined  for  Plan  I  employers  because  the  sample  cases  selected  for 
review  did  not  have  date  stamps.   Consequently,  the  records  did  not  show 
the  date  on  which  attending  physician  reports  were  received. 

As  was  the  case  with  employer  injury  reports,  delayed  physician  reports 
also  contributed  to  a  substantial  delay  of  compensation  benefits.   In  28  of 
35  cases  where  compensation  benefits  were  paid  in  our  sample,  the  compen- 
sation benefits  were  delayed  because  the  physician  reports  were  not  received 
on  a  timely  basis.   This  is  because  the  division  considers  the  physician 
report  an  instrumental  document  in  establishing  the  propriety  of  an  injury 
claim.   The  physician  report  is  supposed  to  provide  independent  verification 
that  an  injury  occurred,  as  well  as  expert  evidence  as  to  the  nature  and 
extent  of  the  injury.   In  an  effort  to  obtain  more  timely  physician's 
reports  in  individual  cases,  the  division  has  adopted  time-consuming  pro- 
cedures such  as  follow-up  letters  and  telephone  calls  to  physicians,  all 


-72- 


of  which  result  in  additional  expense  and  do  not  solve  the  basic  problems. 

Division  officials  believe  the  48-hour  requirement  is  reasonable  from 
the  standpoint  that  the  circumstances  and  results  of  the  treatment  are  fresh 
in  the  physician's  mind,  thereby  resulting  in  a  more  usable  report.   To 
this  end,  they  have  conducted  training  of  physicians'  staff  on  an  irregular 
and  unscheduled  basis  and  have  made  presentations  at  the  annual  meetings  of 
the  Montana  Medical  Association.   Nevertheless,  this  has  not  solved  the 
problem  according  to  division  officials  who  express  the  belief  that  the 
establishment  of  penalties  would  have  an  adverse  effect  in  that  physicians 
will  not  treat  workmen's  compensation  cases. 

At  this  point,  the  reasons  for  such  extensive  delays  and  the  possible 
effect  of  penalties  and  enforcement  are  conjecture.  The  division  does  not 
have  a  systematic  means  of  identifying  physicians  who  are  delinquent  in 
filing  reports  and  does  not  know  precisely  why  physicians'  reports  are 
delinquent. 

The  division  should  undertake  a  study  to  determine  the  reasons  why 
physicians'  reports  are  so  delinquent  and  what  alternatives  are  available. 
This  study  should  include  consultation  with  individual  practitioners  as 
well  as  the  State  Board  of  Medical  Doctors,  the  Montana  Medical  Association 
and  its  affiliate,  the  Montana  Foundation  for  Medical  Care.   An  approach 
such  as  this  would  identify  possible  solutions.   For  example,  the  Department 
of  Social  and  Rehabilitation  Services  and  Montana  Foundation  for  Medical  Care 
have  devised  a  procedure  whereby  the  hospitalization  of  Medicaid  recipients 
is  promptly  identified.   This  procedure,  utilizing  a  form  entitled  "Metric 
Certification,"  enables  the  Foundation  on  behalf  of  the  Department  to  identify 
and  monitor  hospitalization  and  treatment  of  Medicaid  recipients.   The  same 
or  a  similar  procedure  could  be  used  by  the  division  to  insure  that  injured 
workmen  entitled  to  compensation  benefits  are  promptly  identified. 


-73- 


In  addition,  the  division  could  consider  an  incentive  to  induce  timely 
physician  reports.   Section  92-1119,  R.C.M.  1947,  specifies  that  under 
Plan  III,  physicians  can  be  paid  $1.50  for  providing  reports  to  the  division 
in  compliance  with  law.   This  $1.50  is  in  addition  to  the  customary  fee 
charged  by  the  physician  for  the  services  rendered,  which  itself  is  com- 
pensable under  the  workmen's  compensation  insurance  laws.   Although  this 
additional  compensation  of  $1.50  is  relatively  insignificant  and  limited 
to  Plan  III,  the  division  could  consider  seeking  the  statutory  authority 
necessary  to  expand  the  concept  to  all  plans.   That  is,  establish  an 
incentive  fee  for  those  physicians  who  submit  reports  within  the  time 
frame  desired  by  the  division. 

As  a  last  resort,  the  division  should  consider  punitive  action  in  the 
case  of  those  physicians  who  are  consistently  negligent  and  delinquent  in 
the  filing  of  physician  reports. 

RECOMMENDATIOI^ 

We  recommend  that  the  division  undertake  a  comprehensive  study 
to  determine  the  reasons  why  physician  reports  are  excessively 
delinquent  and  the  alternatives  available  to  remedy  the  problem. 


PROCESSING  SYSTEM 

As  previously  discussed  the  division  is  the  sole  state  agency 
responsible  for  both  the  administration  of  the  state  workmen's  compensation 
laws  and  the  state  industrial  insurance  program.   In  conjunction  with  these 
responsibilities,  the  division  receives  and  processes  voluminous 
documents  of  different  types  from  enumerable  sources  such  as  employees, 
employers,  physicians,  insurance  companies,  and  many  state  and  federal 
agencies.   The  heart  of  the  system,  however,  consists  of  injury  reports 
and  related  documents  all  of  which  must  be  processed  in  a  prompt  and 
efficient  manner. 
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Prompt  and  efficient  processing  of  injury  reports  is  essential  so 
that  injured  employees  can  be  identified  as  soon  as  possible  and  appropriate 
medical  and  disability  compensation  benefits  can  be  delivered  without  delay. 
In  preceding  sections  of  the  report  we  have  presented  information  on 
problems  which  affect  the  delivery  of  workmen's  compensation  benefits. 
These  problems  include  matters  such  as  absence  of  employer  coverage,  failure 
of  employers  to  report  accidents,  and  substantial  delays  in  the  receipt  of 
employer  and  physician  reports  relative  to  industrial  injuries.   These 
problems  all  contribute  to  delay  and  inefficiency  in  the  delivery  of  workmen's 
compensation  benefits.   Another  facet  to  the  problem  of  delay  and  inefficiency, 
is  the  manner  in  which  industrial  injury  reports  and  claims  for  benefits 
materialize  and  are  processed. 

Our  review  of  the  processing  system  disclosed  areas  where  improve- 
ments could  be  made  to  promote  efficiency,  reduce  delay,  and  improve 
the  overall  operations  of  the  division.   The  need  for  these  improvements  is 
fairly  evident  now  with  the  division  responsible  for  administering  workmen's 
compensation  laws  governing  approximately  17,000  employers,  of  which 
approximately  11,000  are  directly  insured  under  the  state  industrial  insur- 
ance program.   The  need  for  these  improvements  will  become  critical  when  the 
division  completes  enrollment  of  agricultural  employers  as  required  by  the 
1973  amendments  to  the  Workmen's  Compensation  Act.   It  is  expected  that 
the  enrollment  of  agricultural  employers  will  double  the  number  of 
employers  previously  covered  by  workmen's  compensation  insurance  thereby 
making  the  present  problems  more  acute.   Consequently,  the  following 
improvements  are  warranted. 
Injury  Reports 

Under  present  procedures,  at  least,  three  documents  are  received  by 
the  division  in  conjunction  with  each  industrial  injury  claim.   Under  all 
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three  plans  separate  reports  pertaining  to  the  injury  are  received  from 
employees,  employers,  and  attending  physicians.   Each  of  these  reports  are 
important  from  their  own  standpoint,  and  expeditious  processing  of  them  is 
necessary  for  prompt  delivery  of  benefits.   The  employee's  report  (Claim  for 
Compensation,  form  54)  establishes  the  fact  that  an  injury  is  alleged  to  have 
occurred  under  work-related  circumstances  and  that  the  employee  is  ostensibly 
eligible  for  workmen's  compensation  benefits.   The  employer's  report  (Employer's 
First  Report  of  Occupational  Injury  or  Disease,  form  37)  corroborates  the 
employee's  claim  and  provides  the  basis  for  a  payment  of  the  benefits,  if 
appropriate.   The  attending  physician's  report  (Attending  Physician's  First 
Report  and  Bill  for  Initial  Treatment,  form  39)  delineates  the  nature  and 
extent  of  the  injury  and  provides  an  independent  verification  that  an  injury 
did  occur. 

New  files  are  created  for  each  injury  report  that  is  sent  to  the  division. 
The  information  on  these  reports  and  other  claim  information  is  entered  in 
the  data  processing  system,  processed  through  various  stages  of  review  and 
handling,  and  eventually  filed  in  folders  which  are  placed  on  storage  shelves 
within  the  division.   Currently,  the  storage  shelves  are  jammed  with  claim 
files,  and  even  though  the  department  is  using  a  microfilm  process,  the 
claim  files  are  proliferating  and  will  continue  to  do  so,  particularly  with 
the  completion  of  enrollment  and  influx  of  injury  reports  and  claims  from 
the  agricultural  sector.   The  following  table  depicts  the  number  of  injuries 
and  claims  in  recent  years. 
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All 

Plans 

Niunber  of   In.i 

uries 

Numb 

er  of  Claims 

23,821 

4,132 

22,439 

3,698 

21,986 

3,487 

22,476 

4,055 

Fiscal  Year 

1972-73 
1971-72 
1970-71 
1969-70 
Source:   WCD  report  "Work  Injuries  in  Montana  and  Plan  III  Pay  Lag  Data. 


Inasmuch  as   It  appears  that  the  volume  of  documents  received,  handled, 
processed,  and  stored  by  the  division  will  increase,  any  means  of  reducing 
the  number  of  documents  associated  with  each  claim  would  be  beneficial.   The 
processing  system  could  be  improved  and  a  significant  reduction  in  the  volume 
of  documents  attained  and  the  delivery  of  benefits  enhanced  through  consoli- 
dation of  documents  wherever  possible. 

Presently,  employee  verification  of  the  injury  is  provided  by  means  of 
the  "Claim  for  Compensation,"  form  54.   This  form  is  sent  to  injured  employees 
by  the  division  in  those  instances  where  the  division  has  received  evidence 
from  other  sources  that  an  injury  occurred.   The  division  sends  this  form 
to  the  employee  to  insure  that  if  he  has  or  will  have  a  claim  for  benefits, 
the  right  to  that  claim  is  established.   Many  of  the  injuries  reported  to 
the  division  do  not  materialize  into  claims.  Nevertheless,  the  division 
wants  the  employee's  verification  that  the  injury  occurred;  consequently, 
a  claim  form  is  sent. 

A  better  way  to  obtain  employee  verification  of  the  injury  would  be 
to  modify  the  Employer's  First  Report  of  Occupational  Injury  or  Disease 
(form  37)  to  provide  space  for  the  injured  employee  to  (1)  certify  or 
acknowledge  that  an  injury  occurred  under  the  circumstances  and  conditions 
described  by  the  employer,  and  (2)  indicate  that  a  claim  for  compensation 
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(a)  will  be  filed,  (b)  will  not  be  filed,  or  (c)  is  undetermined.  Modifi- 
cation of  the  document  in  this  manner  would  provide  immediate  benefits  as 
follows:   It  would: 

1.  Document  the  occurrence  of  a  work-related  injury. 

2.  Provide  a  positive  record  of  the  employee's  right  to  later 
file  a  claim  within  the  time  stipulated  by  law. 

3.  Provide  the  division  with  a  positive  means  of  ancitipating 
the  extent  to  which  injuries  might  become  claims,  thereby 
facilitating  decisions  as  to  the  adequacy  of  reserves. 

4.  Eliminate  the  need  for  separate  employer  and  employee  reports, 
thereby  reducing  the  volume  of  claim  documents  presently 
received . 

5.  Accelerate  the  processing  of  injury  reports  which  were 
previously  held  up  due  to  delinquent  employee  or  employer 
injury  reports. 

Although  consolidation  of  the  employer  and  employee  reports  would 
present  the  possibility  that  employers  would  not  forward  the  combined 
reports  to  the  division,  this  would  be  no  different  from  the  present  situa- 
tion where  most  employee  reports  are  transmitted  to  the  division  by  employers 
on  behalf  of  their  employees. 

RECOMMENDATION 

We  reoormend  that  the  division  modify  the  Employer's  First  Report 
of  Oaoupational  Injury  or  Disease   (form  3?)  to  provide  for: 

(a)  Employee  acknowledgement  of  the  injury. 

(b)  Declaration  of  employee  intent/ deliberation  to  file 
a  claim  for  compensation. 
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Employer  Numbers 

The  ability  of  the  division  to  quickly  determine  whether  an  injured 
workman's  employer  has  workmen's  compensation  insurance  is  one  of 
the  key  factors  in  processing  documents,  assigning  accident  numbers, 
establishing  claim  files,  and  eventually  paying  compensation  benefits. 
Presently  the  division  manually  screens  the  documents  through  an  employer 
card  file  to  determine  whether  the  employer  is  covered  under  Plan  I,  II, 
or  III.   The  card  files  list  the  employers  alphabetically  by  name.  Incorrect 
or  incomplete  employer  business  names  or  changes  in  the  business  name  make 
it  difficult  for  division  employees  to  verify  coverage  which,  in  turn,  delays 
the  entire  processing  function  as  well  as  compensation  payments. 

For  example,  the  employer's  name  on  an  attending  physician's  report 
received  by  the  division  was  incomplete  but  it  was  similar  to  another 
business  name  in  Plan  III  employer  card  files.   The  file  clerk  changed 
the  employer's  name  on  the  physician's  report  to  conform  to  the  name  on 
the  Plan  III  file.   It  was  approximately  90  days  before  it  was  accidentally 
discovered  that  the  appropriate  employer  was  actually  covered  under  Plan  II. 

In  another  case,  the  division  received  a  physician's  report  on  September 
20,  1973,  showing  a  certain  employer's  name.  Company  "A."  The  Plan  III 
employer  card  file  included  a  card  for  a  company  with  a  similar  name 
located  in  Fargo,  North  Dakota.   The  division  requested  an  employer's  report 
from  that  company  and  received  a  response  stating  that  they  had  not  performed 
any  work  in  Montana  during  the  particular  year  and  did  not  have  an  employee 
by  the  name  of  the  injured  claimant.   The  company  from  North  Dakota  also 
suggested  that  the  employer  could  be  a  Washington-based  firm  with  the  same  name. 
The  division  did  not  attempt  any  further  followup  except  to  notify  the 
physician  that  they  had  no  record  of  the  employer. 
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Our  review  of  reference  information  disclosed  that  the  appropriate 
company  was  actually  located  in  Butte,  the  place  where  the  accident  was 
supposed  to  have  occurred.   The  firm  changed  its  name  and  was  based  in 
Washington  with  a  branch  office  in  Butte.  We  telephoned  the  Butte  office 
and  they  confirmed  that  the  injured  employee  was  working  for  them  when 
the  accident  occurred.   Nevertheless,  the  claiia  file  was  held  in  suspense 
and  the  physician's  bill  had  not  been  paid  as  of  January  21,  1974,  which 
is  about  four  months  after  the  physician's  report  was  received. 

Insurance  companies,  whether  they  are  medical,  homeowners,  automobile, 
etc- ,  emphasize  the  use  of  the  policy  numbers  for  the  purpose  of  identifying 


coverage.   Generally,  claims,  correspondence,  etc.,  sent  to  the  insurance 
companies  include  a  reference  to  the  policy  number.   The  insurance  companies 
encourage  and,  in  some  cases,  insist  that  the  number  be  shown  on  all 
documents.   The  utilization  of  a  number  by  the  division  for  each  employer 
would  preclude  the  problems  encountered  from  incorrect  spelling,  incomplete 
titles,  or  changes  in  the  employer's  business  name  and  style.  Presently, 
the  division  assigns  each  employer  a  number  but  does  not  use  this  number 
in  the  processing  of  claims  and  related  documents. 

Inasmuch  as  there  are  presently  several  systems  used  to  identify 
employers  and  employees  and  the  records  related  to  each,  the  division  should 
review  the  various  systems  presently  in  use  and  seek  a  more  effective  method 
of  identifying  and  filing  employer  and  employee-related  records.  One  manner 
ii-  which  this  could  be  accomplished  would  be  through  greater  use  of  employer 
numbers  as  policy  numbers. 


RECOMMENDATION 


We  veoommend  that  the  division  -review  the  present  proaedures  used 
to  identify  and  file  errployer  and  employee-related  records. 
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Employer  Number  Cards 

The  division  presently  relies  on  injured  employees  to  orally  furnish 
accurate  information  to  physicians,  druggists,  hospitals,  attorneys,  etc. 
As  a  result  of  their  services  to  injured  employees,  these  various  parties 
as  well  as  others  communicate  with  the  division  and  the  insurers  through 
documents  such  as  bills,  correspondence,  etc.  The  identifying  information 
on  these  documents  is  frequently  vague,  incorrect,  and  incomplete  and, 
as  a  consequence,  it  is  difficult  and  at  times,  impossible  to  correlate  the 
documents  to  the  appropriate  employer,  employee,  or  claim  file. 

In  the  case  of  Plans  I  and  II,  the  employers  and  insurers  are 
responsible  for  processing  the  documents  they  receive.  They  are  responsible 
for  payment  of  bills,  requesting  additional  reports,  resolving  conflicts, 
etc.,  and  therefore  the  employers  and  insurers  normally  receive  documents 
directly  from  the  providers  of  services.  On  many  occasions,  however,  the 
documents  are  sent  directly  to  the  division  rather  than  the  employer  or 
insurer. 

The  documents  are  apparently  sent  to  the  division  in  error  because  the 
interested  parties  are  unaware  of  the  involvement  or  correct  address  of  the 
insurer.  The  injured  employee  and  the  interested  parties  are  no  doubt 
aware  that  the  case  pertains  to  an  industrial  accident  and  therefore  send  the 
information  to  the  division. 

It  is  common  practice  in  the  insurance  industry  for  insurance  companies 
to  provide  policyholders  with  an  identification  card  reflecting  essential  in- 
formation such  as  nolicy  ntomber  and  the  company  name  and  address  for  claim 
ourooses.   These  cards  are  commonly  used  for  presentation  to  physicians, 
hospitals,  druggists,  etc.,  for  the  purpose  of  providing  accurate  insurance 
information.   Such  cards  do  not  obligate  the  insurance  company  but  merely 
serve  to  provide  the  information  necessary  to  expedite  and  process  billings. 
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The  adoption  of  an  employee  card  system  by  the  division  for  all  injured 
employees  would  decrease  the  number  of  documents  unnecessarily  received  by 
the  division,  which  subsequently  require  forwarding  to  employers  and  insurers. 

The  division  should  establish  such  an 'identification  system.  All  employers 
should  be  provided  standard  cards  prepared  bv  the  division  which  depict 
the  employer's  number  and  name,  the  name  of  the  insurer,  and  the  address 
for  the  mailing  of  claims  and  documents.   Inclusion  of  the  employer's  number 
on  the  card  would  serve  to  expedite  processing  of  documents  because  the  parties 
submitting  documents  will  be  obtaining  accurate  information  from  a  written 
form  rather  than  verbally  from  the  injured  employee. 

Employers  should  be  instructed  to  give  these  cards  to  employees  who 
have  incurred  industrial  injuries,  and  employees  should  be  Instructed  to 
use  these  cards  when  requesting  assistance  or  services  from  vendors, 
insurers,  or  the  division  in  conjunction  with  their  workmen's  compensation 
insurance  coverage. 

mCOMMENDATION 

We  reaommend  that  the  division: 

1.     Provide  all  employers  with  standard  identifiaation 
oards  for  distribution  to  employees  who  have  been 
injured  and  ore  entitled  to  coverage  under  the 
various  wor]<jnen's  compensation  insurance  plans. 


Request  employers  to  instruct  injured  employees  to  use 
these  cards  when  seeking  assistance  or  services  under 
the  workmen's  compensation  insurance  program. 
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Internal  Processing  System 

In  addition  to  the  reconmendations  discussed  in  the  preceding  sections 
of  this  report,  the  internal  processing  system  of  the  division  should  be 
changed  to  improve  its  overall  efficiency  and  effectiveness.   One  universal 
criticism  of  agencies  administering  workmen's  compensation  programs  concerns 
the  delays  in  the  first  payment  of  compensation  to  the  disabled  worker.   Full 
and  prompt  payment  is  essential  because  few  workers  can  afford  to  wait  long 
for  benefits  due.   One  of  the  objectives  of  the  division  is  to  preclude  the 
time  gap  between  the  date  of  injury  and  the  receipt  of  the  compensation 
payments  by  the  claimant. 

The  achievement  of  this  objective  depends  to  a  great  extent  on  the 
procedures  and  methods  followed  in  the  processing  system  and  on  the  abilities, 
knowledge,  and  training  of  the  employees  responsible  for  implementing  the 
system. 

Several  improvements  can  be  made  in  the  following  areas: 
Processing  Procedures 

The  major  purpose  of  the  processing  system  is  to  review  all  incoming 
documents,  identify  them  to  a  particular  industrial  accident,  assign  an 
accident  number,  and  include  the  documents  in  an  accident  file.   Documents 
received  by  the  division  are  either  numbered  or  unnumbered,  depending  on 
whether  or  not  the  sender  writes  the  accident  number  on  a  document. 
Accident  numbers  assigned  by  the  division  distinguish  between  the  year 
the  accident  occurred  and  the  plan  under  which  the  employer  is  covered. 
For  example,  59B-6618  refers  to  1973-74  (59th  year  of  operation)  and  Plan  II. 
Numbered  documents  are  sent  directly  to  the  file  clerks  and  inserted  in 
the  accident  files. 
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The  processing  system  of  the  division  is  divided  into  two  separate 
sections,  i.e.,  Plans  I  and  II,  and  Plan  III.  All  documents  received 
which  are  Identifiable  with  Plan  I  and  II  are  sent  to  the  personnel 
responsible  for  those  plans.  Most  unnumbered  documents  are  sent  to  the 
Plan  III  section.   The  manner  in  which  unnumbered  documents  are  processed 
is  illustrated  by  the  following  diagram  and  related  comments  which 
illustrate  the  complexity  and  confusion  of  the  process: 
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1.  Employee  alphabetizes  all  unnumbered  documents  by 
claimant  and  searches  in  the  employee  card  file  to 
determine  if  accident  has  been  previously  identified 
and  assigned  an  accident  number. 

2.  The  accident  number  is  written  on  all  documents 
identified  and  the  documents  are  sent  to  be  included 
in  accident  file  folders. 

3.  Employee,  shown  in  step  1,  reviews  the  remaining 
unnumbered  documents  and  sends  then  to  Plan  III  or 
Plans  I  and  II,  depending  on  what  plan  she  believes 
the  employer  is  covered  under  based  on  her  experience 
and  knowledge.   This  employee  was  employed 

about  six  months  ago. 
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A.   Employee  alphabetizes  documents  by  employer  name 
and  searches  in  three  different  locations  within 
Plan  III  card  file  to  determine  if  the  employer 
has  coverage. 

5.  Docimients  for  which  coverage  is  verified  under 
Plan  III  are  returned  to  employee  card  file,  a 
search  is  again  made  to  determine  if  accident  was 
previously  assigned  a  number;   if  it  is  a  new 
accident  and  the  particular  document  is  an  employer's 
or  employee's  report,  an  accident  number  is  assigned, 
a  card  included  in  the  file,  and  an  accident  file 
prepared.   In  the  case  of  all  other  documents,  including 
physician's  first  report  of  injury,  the  other  major 
reports  (  employer's,  employee's,  or  physician's)  are 
requested  and  the  document  received  is  placed  in  a 
suspense  file  awaiting  return  of  the  documents  requested. 

6.  Documents  for  which  there  is  no  Plan  III  coverage  are 
sent  to  Plans  I  and  II. 

7.  Employee  in  Plans  I  and  II  alphabetizes  documents 

by  employee  and  performs  the  same  search  as  discussed 
in  "1"  above. 

8.  The  accident  number  is  written  on  all  documents 
identified  and  the  documents  are  sent  to  be  included 
in  accident  file  folders. 

9.  Remaining  unnumbered  documents  are  sent  to  employer's 
card  file. 

10.  Employee  alphabetizes  documents  by  employer  and  performs 
the  same  steps  as  shown  in  "A"  above. 

11.  Documents  for  which  coverage  is  verified  under  Plan 
III  are  returned  to  employee  card  file,  a  search  is 
again  made  to  determine  if  accident  was  previously 
assigned  a  number;  if  it  is  a  new  accident  and  the 
particular  doctmient  is  an  employer's  or  employee's 
report,  an  accident  number  is  assigned,  a  card  in- 
cluded in  the  file,  and  an  accident  file  prepared. 
In  the  case  of  all  other  documents,  including  phy- 
sician's first  report  of  injury,  the  other  major 
reports  (employer's,  employee's,  or  physician's) 
are  requested  and  the  document  received  is  placed 
in  a  suspense  file  awaiting  return  of  the  documents 
requested. 

12.  If  no  coverage,  the  documents  are  returned  to  Plan  III. 

13.  At  this  point,  the  documents  may  be  rechecked  through 
the  same  maze  and  if,  at  some  point  in  time,  there  is 
a  determination  that  there  is  no  coverage  under  any 
of  the  plans,  the  sender  of  the  document  is  notified 
of  this  fact. 
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The  complexity  of  the  diagram  and  description  of  the  process  typifies 
the  confusion  and  problems  of  the  system.   The  major  problems  with  the 
present  procedures  and  methods  fall  into  two  main  areas,  both  of  which 
increase  the  processing  time,  delay  the  establishment  of  accident  files,  and 
delay  the  payment  of  compensation  or  medical  bills.   The  first  major 
problem  area  is  that  all  incoming  documents  are  segregated  between  the 
plans,  based  on  the  experience  of  the  employee,  without  any  written  guide- 
lines or  procedures.   This  segregation  occurs  at  two  places  within  the 
system.   The  mail  room  clerk  and  the  Plan  III  accident  file  clerk 
segregate  and  send  documents  directly  to  the  personnel  responsible  for 
Plans  I  and  II.  An  employee,  responsible  for  processing  Plan  I  and  II 
documents,  estimated  that  out  of  the  approximate  600  documents  received 
each  day,  she  must  forward  over  100  to  Plan  III  because  the  employer  is 
not  covered  under  Plans  I  and  II.   This  means  that  over  26,000  documents 
a  year  are  screened  through  the  Plans  I  and  II  employee  accident  file 
and  employer  card  file  without  any  chance  of  the  accident  being  related 
to  Plans  I  and  II. 

The  second  major  problem  area  is  that  the  first  step  in  the  process 
under  all  plans  is  to  search  an  employee  accident  card  file  to  determine 
whether  an  accident  number  has  been  assigned.   This  step  is  accomplished 
before  it  is  determined  the  plan  under  which  the  employer  is  covered.   Since 
the  majority  of  the  docvnnents  are  first  sent  to  the  Plan  III  section,  the 
division  unnecessarily  screens  many  documents  through  a  Plan  III  file 
(employee  accident  card  file)  which  should  have  been  sent  directly  to 
Plans  I  or  II.   For  example,  based  on  the  number  of  Plan  I  and  IT  injuries 
(14,582)  during  1972-73,  and  estimating  a  conservative  minumum 
of  three  documents  per  injury,  as  many  as  43,746  documents  were  screened 
through  the  Plan  III  file,  where  there  was  no  chance  of  making  an  identification 

because  the  employer's  were  covered  under  Plans  I  or  II. 
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The  foregoing  problems  would  be  overcome  to  a  large  extent  if  the 
division  modified  its  procedures  to  provide  that  the  first  step  in 
processing  documents  be  determination  as  to  which  plan  (Plan  I,  Plan  II,  or 
Plan  III)  the  document  pertains.   This  would  avoid  Plan  III  personnel 
screening  documents  which  pertain  to  Plans  I  or  II  and  vice  versa.   It 
would  also  eliminate  repetitious  screening  and  would  serve  to  expedite 
the  processing  of  these  documents. 

The  division  has  not  reviewed  the  processing  system  in  total  to 
identify  the  problems  and  make  the  necessary  corrections.   The  system  is 
separated  into  two  sections  and  no  one  individual  is  responsible  for  coordinating 
and  supervising  the  entire  system. 

We  have  been  advised  that  the  National  Council  on  Compensation 
Insurance,  of  which  the  division  is  a  member,  offers  assistance 
to  its  members  in  the  area  of  organizing  and  reorganizing  file  and  document 
processing  systems.   Such  assistance  has  been  provided  other  states  such 
as  Arizona  when  major  changes  in  the  workmen's  compensation  programs  were 
undertaken.   Inasmuch  as  the  national  council  receives  data  from  all  states 
and  insurers  and  is  somewhat  familiar  with  the  procedures  used  in  other 
states,  the  national  council  is  in  a  key  position  to  provide  assistance  to 
its  members.   For  this  reason,  the  division  should  consult  with  the  national 
council  as  a  preliminary  step  in  improving  the  manner  in  which  workmen's 
compensation  data  and  documents  are  processed  and  filed. 

RECOMMENDATION 

We  Peoommend  that  the  division: 

1.     Estahlish  a  procedure  whereby  the  first  step  in  the 

prooessing  system  is  a  screening  determination  of  coverage 
and  segregation  of  documents  by  Plans   I,  11^   or  Plan  III. 
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2.  Request  the  National  Council  on  Compensation  Insurance 
to  assist  in  the  review  and  revision  of  the  file  and 
document  processing  systems  currently  employed 
by  the  division. 

Employee  Training 

Employees  learn  their  jobs  and  duties  primarily  through  experience 
without  any  written  guidelines  or  procedures.   On-going  training  programs 
and  staff  meetings  are  not  conducted  to  teach  employees  their  jobs, 
emphasize  the  importance  of  the  processing  function,  resolve  problems, 
solicit  suggestions  for  improvements,  etc. 

Duties  are  not  clearly  defined  in  writing  and  employees  perform 
duties  which  are  assigned  to  others.  For  example,  one  employee  was 
responsible  for  searching  the  employee  accident  file  to  determine 
whether  the  accident  had  been  assigned  a  niunber.  However,  we  noted  on 
several  occasions  other  employees  carrying  unnumbered  documents, 
searching  the  same  file  for  the  same  purpose  after  the  document  had  already 
been  through  the  process. 

We  also  noted  documents  containing  as  high  as  six  different  initials 
of  employees  working  in  the  processing  function,  which  indicates  that  many 
steps  were  performed.   Some  processing  steps  were  duplicated.   The  length 
of  time  taken  for  six  different  employees  to  handle,  review,  and  search 
files  with  the  same  document  cannot  be  determined,  but  the  duplication  of 
review  and  the  delay  in  processing  cannot  be  disputed. 

During  the  course  of  our  audit  we  discussed  the  processing  system 
with  employees.  Several  employees  expressed  dissatisfaction  with  the 
supervision  and  they  expressed  concern  that  they  were  not  sure  what 
duties  they  were  required  to  perform. 


-88- 


The  division  should  provide  training,  staff  meetings,  and  written  guide- 
lines and  procedures.  Employees  should  be  informed  of  their  specific  duties 
and  responsibilities  and  made  aware  of  the  relationships  between  their  jobs 
and  other  functions  within  the  organization. 

RECOMMENDATION 

We  veoommend  that  the  division: 

1.  Prepare  and  disseminate  written  procedures  and  guidelines 
governing  the  duties  and  responsibilities  of  alt  employees. 

2.  Conduct  periodic  training  programs  and  staff  meetings. 
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DELIVERY  OF  COMPENSATION 

As  described  in  the  preceding  sections  of  the  report,  workmen's  compen- 
sation benefits  are  provided  under  three  plans,  i.e.,  self-insurance  (Plan  I), 
commercial  insurance  (Plan  II) ,  and  the  state  insurance  program  (Plan  III) . 
Although  employers  under  Plan  I ,  and  insurance  companies  under  Plan  II ,  are 
primarily  responsible  for  the  delivery  of  benefits  under  these  respective 
plans,  the  division  has  the  broad  responsibility  to  see  that  benefits  are 
properly  and  promptly  paid.   Consequently,  the  division  maintains  records 
which  depict  the  manner  in  which  benefits  are  paid  under  Plans  I  and  II.   In 
contrast,  the  division  is  primarily  responsible  for  the  payment  of  benefits 
under  Plan  III,  the  state  Insurance  program. 

According  to  the  1972  report  of  the  National  Commission  on  State  Work- 
men's Compensation  Laws,  the  basic  objective  of  a  modern  workmen's  compen- 
sation insurance  program  is  to  provide  protection  to  workers  against  losses 
due  to  work-related  Injuries  or  disease.  The  delivery  of  this  protection 
is  the  sum  total  purpose  of  the  workmen's  compensation  Insurance  program. 
In  Montana,  as  in  most  other  states,  the  protection  is  delivered  to  the 
injured  employees  In  two  general  forms:   (1)  medical  payments,  and  (2) 
disability  compensation  payments. 

Medical  payments  consist  of  direct  payments  made  to  physicians,  pharma- 
cists, hospitals,  etc.,  on  behalf  of  Injured  employees.   These  payments  are 
made  by  the  employer  under  Plan  I,  the  Insurance  companies  under  Plan  II, 
and  the  state  insurance  program  under  Plan  III.   According  to  Section  92- 
706.1,  R.C.M.  1947,  all  reasonable  medical  services  are  provided  for  three 
years  after  the  Injury  occurs.   The  payment  of  medical  benefits  has  no  effect 
on  the  injured  employee's  eligibility  for  disability  compensation.   During 
1972-73,  about  $4.8  million  in  medical  payments  were  made  under  all  three 
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plans  on  behalf  of  injured  employees.   The  following  graph  depicts  the  level 
of  medical  payments  during  the  last  six  years: 

TOTAL  MEDICAL  BENEFITS  PAID 
ALL  PLANS 
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The  second  form  of  benefits  is  disability  compensation  payments,  generally 
referred  to  as  "compensation  payments."  Compensation  payments  form  the 
primary  protection  against  lost  income  to  injured  workers  and  constitute 
the  most  significant  form  of  workmen's  compensation  benefits.  During  1972-73, 
over  $8.5  million  was  paid  in  compensation  payments  under  the  three  plans 
administered  by  the  division.   The  level  of  compensation  payments  during 
the  last  six  years  is  depicted  by  the  following  graph: 


-91- 


TOTAL  DISABILITY  COMPENSATION  PAID 
ALL  PLANS 
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Disability  compensation  payments  can  be  made  in  two  basic  forms, 
either  bi-weekly  or  lump-sum.   Bi-weekly  payments  made  each  two  weeks  are 
intended  to  compensate  the  injured  employee  while  he  is  unable  to  work  or 
able  to  work  only  at  a  reduced  capacity.   Lump-sum  payments  are  single, 
one-time  payments  to  the  injured  employee  in  lieu  of  bi-weekly  payments. 
There  are  four  types  of  lump-sum  payments,  as  follows: 

1.   Compromise  and  Release  Agreements:   (Also  referred  to  as  full  and 
final  compromise  settlements) .   In  return  for  a  sum  of  money 
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agreed  upon  by  both  the  insurer  and  the  claimant,  the  insurer 
Is  relieved  of  future  liability  and  the  claimant  gives  up  his 
rights  to  additional  benefits.   This  type  of  settlement  arises 
out  of  a  dispute  or  controversy  between  the  claimant,  employer, 
and  insurer  over  liability  or  amount  and  form  of  payment.   The 
claimant  may  retain  his  right  to  medical  benefits;  however, 
the  claim  may  not  be  reopened  if  the  same  injury  becomes  worse 
at  a  later  date. 

2.  Non-Acceptance  Settlement;  Similar  to  a  compromise  and  release 
agreement  in  circumstances  and  nature;  however,  the  insurer  or 
employer  does  not  accept  liability  for  the  accident.   Payment 
is  made  by  the  employer  or  on  his  behalf  by  the  insurer  to 
resolve  the  controversy  over  liability. 

3.  Final  Settlement;  A  lump-sum  payment  made  in  full  settlement 
of  a  claim.   If  the  degree  of  injury  changes  or  becomes  worse, 
the  claimant  may  reopen  the  case  and  apply  for  further  benefits 
within  four  years  after  the  award. 

4.  Partial  Lump-Sum  Advance;  A  lump-sum  payment  made  against 
future  benefits  when  the  claimant  demonstrates  financial  need. 
The  number  of  weeks  of  compensation  the  worker  is  entitled  to 
is  proportionally  reduced  by  the  amount  of  the  award. 

Irrespective  of  the  form  of  payment,  the  actual  amount  of  payments  to 
injured  employees  is  largely  governed  by  state  law.   In  this  connection, 
the  provisions  of  law  are  complex  and  interwoven  with  the  rulings  of  judicial 
bodies.  Although  the  law  is  complex,  it  can  be  simply  stated  that  the  amount 
of  disability  payments  is  based  upon  level  of  wages  earned  prior  to  the  injury, 
wages  lost,  and  loss  of  potential  earning  capacity. 
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Awlde  from  dtiAth,  for  which  benaritN  are  govornpd  by  law,  lnjnriti»4 
to  employees  fall  into  three  general  categories,  all  of  which  are  defined 
by  law  and  governed  by  law  insofar  as  benefits  are  concerned.  These  cate- 
gories are  (1)  temporary  total  disability,  (2)  permanent  partial  disability, 
and  (3)  permanent  total  disability. 

Typically,  a  worker  injured  on  the  job  and  completely  disabled  for 
several  months  would  be  temporary  totally  disabled.  He  would  receive  bi- 
weekly compensation  amounting  to  2/3  of  the  wages  received  at  the  time  of 
the  injury,  subject  to  a  current  maximum  of  $110  per  week.   These  payments 
continue  until  the  injured  employee  returns  to  work  or  is  declared  permanently 
totally  disabled. 

If  the  worker  is  unable  to  return  to  his  former  employment  but  obtains 
other  employment,  further  compensation  could  be  paid  based  upon  2/3  of  the 
difference  between  his  pre-injury  wage  and  present  wage,  up  to  a  period  of 
500  weeks. 

If  the  injured  worker  is  never  able  to  return  to  his  job  and  has  no 
reasonable  prospect  of  finding  alternative  employment,  he  would  be  considered 
permanent  totally  disabled  and  would  be  entitled  to  compensation  payments  in 
the  amount  of  2/3  of  his  pre-injury  wages  subject  to  a  limit  equivalent  to 
the  average  weekly  wage  within  the  state.  These  payments  would  continue  so 
long  as  the  injured  employee  is  permanent  totally  disabled. 

Even  if  a  worker  has  no  actual  loss  of  wages,  he  may  be  eligible  for 
compensation  due  to  impairment  through  the  loss  of  a  bodily  motion  or  function. 
Impairment  benefits  in  this  category  are  based  upon  a  statutory  schedule  that 
enumerates  the  various  types  of  injuries  and  prescribes  the  number  of  weeks 
of  compensation  to  be  paid.   For  example,  the  loss  of:   one  arm  at  or  near 
shoulder. .. .280  weeks;  one  arm  at  the  elbow.... 240  weeks;  one  arm  between 
the  wrist  and  elbow.... 220  weeks. 
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Other  injuries  not  enumerated  on  the  schedule  are  related  to  the 
schedule  by  use  of  an  impairment  rating,  assigned  by  a  physician.   For 
example,  a  10  percent  loss  of  function  or  motion  due  to  a  back  injury  may 
result  in  50  weeks  of  payment.   This  amount  is  determined  by  multiplying 
10  percent  times  500  weeks.   The  period  of  500  weeks  is  the  statutory  equi- 
valent of  total  disability. 
LUMP-SUM  SETTLEMENTS 

As  previously  mentioned,  compensation  payments  can  be  made  either  bi- 
weekly or  in  a  lump-sum.   In  this  connection.  Section  92-714,  R.C.M.  1947, 
stipulates  that  all  compensation  payments  shall  be  made  at  the  end  of  each 
two-week  period  except  as  otherwise  provided  by  law.  The  exception  and 
basis  for  lump-sum  settlements  is  established  by  Section  92-715,  R.C.M.  1947, 
which  provides  that  bi-weekly  payments  may  be  converted  into  a  lump-sum 
payment.  The  pertinent  provisions  of  Section  92-715  are  as  follows: 

"The  bi-weekly  payments  .  •  .  may  be  converted,  in  whole  or  part, 
into  a  lump-sum  payment  ....  Such  conversion  .  .  .  shall  rest 
in  the  discretion  of  the  (division) ,  both  as  to  the  amount  of 
such  lump-sum  payment  and  the  advisability  of  such  conversion. 
The  (division)  is  .  .  .  vested  with  full  power,  authority, 
and  jurisdiction  to  compromise  claims  and  approve  compromises  of 
claims  ....  Any  approval  of  the  (division)  must  be  in 
writing  and  set  forth  specifically  the  reasons  for  such  lump-sum 
or  compromise  payment." 

Although  Section  92-715  clearly  establishes  the  authority  of  the 

division  to  make  lump-sum  settlements,  Montana  court  rulings  have 

just  as  clearly  circumscribed  the  purpose  and  use  of  lump-sum  settlements. 

For  example,  one  ruling  by  the  Montana  Supreme  Court  in  1932  declared  that 

the  intention  of  the  Legislature  in  enacting  the  Workmen's  Compensation  Act 

was  that  periodical  payments  should  be  the  rule  and  lump-sum  settlements 

the  exception.   (Davis  vs  Industrial  Accident  Board  92  M  503,  507,  15  P  2d 

919).   Similar  rationale  has  also  been  presented  in  other  rulings. 
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Irrespective  of  the  legal  aspects,  payments  on  a  period  basis  are  more 
logical  than  lump-sum  payments  from  the  standpoint  that  the  workmen's  compen- 
sation insurance  program  is  basically  an  income  maintenance  program.   It  is 
designed  to  compensate  and,  in  a  sense,  replace  the  income  lost  or  potentially 
lost  due  to  an  industrial  injury.   This  philosophy  is  recognized  by  the  Montana 
Supreme  Court  in  Laukaitis  vs.  Sisters  of  Charity  135  M469,  i42  P  2d  752  (1959) 
wherein  the  court  declared  that  the  purpose  of  the  periodic  payments  is,  as 
far  as  possible,  to  preclude  the  possibility  of  an  improvident  claimant 
wasting  the  means  of  support. 

Notwithstanding  the  view  that  lump-sum  settlements  should  be  the  exception 
rather  than  the  rule,  our  review  disclosed  that  lump-sum  pajnnents  are  a  common 
practice  in  Montana.   Our  analysis  of  claim  payments  made  during  the  three  and 
one-half  year  period  of  January  1,  1970,  through  June  30,  1973,  disclosed 
that  over  one/ third  of  the  claims  and  almost  60  percent  of  the  dollar  payments 
were  made  in  the  form  of  lump-sum  settlements.   The  extent  to  which  payments 
and  claims  were  comprised  of  lump-sum  settlements  is  depicted  in  the  following 
table: 


VOLUME  OF  CLAIMS  AND  LUMP-SUM  SETTLEMENTS 

ALL  PLANS 

January  1.  1970  through  June  30.  1973 

Number  of  Claims 


Claims  Paid 

Claims  Settled  as 
Lump-Sum 

Percent  Settled  as 
Lump-Sum 


Plan  I 


2,243 


522 


Plan  II 

Plan  III 

Total 

5,077 

5,719 

13,039 

1,772 

2,142 

4,436 

23.3 


34.9  37.5 

Dollar  Amount 


34 


Total  Compensation  Paid   $3,156,579    $8,461,382     $14,937,708 

1,668,111     5,223,893      8,766,583 

58.7 


Compensation  Paid  as 
Lump-Sum 


Percent  of  Compensation 
Paid  as  Lump-Sum 


52.8         61.7 
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$26,555,669 
15,658,587 

59.0 


The  propriety  and  basis  for  these  lump-sum  settlements  is  difficult  to 
discern  from  the  claim  files  because  of  the  absence  of  documentation  as  to 
the  reasons  for  such  pajonents.   As  previously  mentioned.  Section  92-715, 
R.C.M.  19A7,  specifically  requires  that  the  administrator  set  forth  in 
writing  the  specific  reasons  for  lump-sum  settlements. 

Nevertheless,  the  claim  files  underlying  the  settlements  made  during 
the  three  and  one-half  year  period  ending  June  30,  1973,  included  little, 
if  any,  documentation  of  the  basis  for  lump-sum  settlements  as  opposed  to 
routine  bi-weekly  payments.   Consequently,  it  cannot  be  ascertained  from 
the  claim  whether  a  lump-sum  settlement  was  in  the  best  interest  of  the 
claimant.   The  absence  of  documentation  is  illustrated  by  the  following 
example  in  which  an  attorney  representing  a  claimant  addressed  a  letter 
to  the  former  administrator  stating,  "Pursuant  to  our  settlement  negotia- 
tions, I  have  enclosed  the  petition  for  compromise  settlement  for  my  client 
.  .  .  ."  The  administrator  responded  with  a  handwritten  memo  stating, 
"Order  per  petition."  Shortly  thereafter  a  warrant  for  $9,250  was  sent 
to  the  attorney  on  behalf  of  the  claimant.   These  two  memos  were  the  only 
documentation  in  the  claim  file  concerning  the  lump-sum  settlement. 

Claims  were  regularly  settled  on  a  lump-sum  basis  with  no  mention  in 
the  file  of  how  such  a  settlement  was  reached  or  how  it  would  affect  the 
best  interest  of  the  claimant.   Claim  files  were  so  lacking  in  documentation 
of  reasons  leading  to  lump-sum  settlements  it  was  necessary  for  us  to  ask 
the  present  administrator  and  the  legal  counsel  for  possible  reasons  why 
lump-sum  settlements  were  made.   These  officials  enumerated  six  reasons 
why  a  claim  would  ordinarily  be  settled  through  use  of  a  lump-sum  payment 
as  follows: 
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1.  Compensation  payments  are  not  always  adequate  to  support  a 
family,  so  the  claimant  requests  an  advance  to  consolidate 
bills. 

2.  The  claimant  can  be  rehabilitated  by  using  lump-sum  payment 
to  purchase  a  business. 

3.  Some  of  the  awards  are  relatively  small  in  terms  of  dollars, 
and  extended  periodic  payment  makes  little  sense. 

4.  The  case  is  compromised  to  .avoid  court  proceedings  with 
possible  establishment  of  unfavorable  case  law. 

5.  Some  claimants  would  rather  have  an  immediate  lump-sum 
rather  than  receiving  a  larger  amount  in  the  form  of  bi- 
weekly payments. 

6.  Compensation  is  based  upon  a  specific  impairment  and  payment 
is  made  in  accordance  with  the  schedule  prescribed  by  statute. 
Consequently,  they  said  there  is  little  sense  in  making 
periodic  payments  in  lieu  of  lump-sum  payments. 

In  contrast  to  the  practice  in  Montana,  the  State  of  Arizona,  which 
is  similar  in  operation  to  workmen's  compensation  in  Montana,  does  not 
allow  lump-sum  payments  except  in  those  instances  where  an  injured  employee: 

1.  Demonstrates  that  he  is  dying  of  unrelated  causes  and 
desires  the  benefits  for  that  reason. 

2.  Demonstrates  that  he  intends  to  purchase  a  business  which 
will  provide  him  with  an  alternate  source  of  income. 

3.  Intends  to  leave  the  state  in  pursuit  of  a  business  or 
alternate  form  of  living. 

In  Montana,  the  reasons  for  lump-sum  settlements  are  rarely  spelled  out 
in  the  claim  files  except  in  those  instances  where  a  claimant  bought  a  small 
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business  or  sought  an  advance  to  consolidate  bills. 

Although  there  are  several  different  types  of  lump-sum  settlements, 
the  majority  of  lump-sum  payments  were  full  and  final  compromise  settle- 
ments.  The  comparative  level  and  extent  of  full  and  final  compromise 
settlements  during  1972-73  are  depicted  in  the  following  table: 

Plan  I  Plan  II Plan  III  Total Percept 

Cases   Dollars   Cases    Dollars    Cases    Dollars    Cases    Dollars    Cases   Dollars 

Full  and  Final 

Compromise  Settlements       98    $307,682    441    $1,427,072    474    $2,085,887    1,013   $3,820,641     78Z    812   ■ 

final  Settlements  31      100,914     53      130,364     117       473,007     201     704,284     15Z     15% 

Partial  Luir,p-Sum  5_      4,286     24       15,944     65       160,933   94     181,163     1'/,  4% 

Total  Lump-Sum 
■Settlements  134    $412,882    518   $1,573,380    656    $2,719,827   1.308  $4,706,088   100%   lOOt 

It  is  obvious  that  full  and  final  compromise  settlements  comprise  the 
largest  number  of  lump-siAn  payments  on  both  a  claim  and  dollar  basis.   The 
National  Commission  on  State  Workmen's  Compensation  Laws  found  that  full  and 
final  compromise  settlements  are  one  of  the  most  controversial  aspects  of 
workmen's  compensation  programs. 

The  national  commission's  report  expressed  the  belief  that  use  of  full 
and  final  compromise  settlements  is  not  consistent  with  the  purposes  of 
workmen's  compensation  insurance  programs  and  that  when  faced  with  a  legal 
document  such  as  a  compromise  and  release  agreement,  few  employees  feel 
capable  of  evaluating  their  rights  without  the  aid  of  an  attorney.   The 
national  commission  stated  that  the  main  virtues  of  full  and  final  compro- 
mise settlements  were  the  termination  of  employer  and  insurer  responsibility 
and  the  reduction  of  administrative  work  for  the  state  agency,  both  of  which 
were  not  adequate  justification  for  a  procedure  which  deprives  the  employee 
of  his  rights  to  equitable  compensation. 

The  effect  of  lump-sum  settlements  in  Montana  generally  conforms  to 
the  findings  of  the  national  commission.   Lump-sum  settlements  embody  the 
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primary  area  of  past  controversy  within  the  division.   Many  instances 
of  apparent  adverse  effects  were  found  in  the  review  of  claims  which  were 
settled  by  lump-sum  procedures.   Some  of  the  effects  of  lump-sum  settlements 
are  illustrated  by  the  following  examples: 

Example  A:   A  claimant  was  injured  in  1970,  and  received  bi-weekly 
compensation  payments  through  1972,  when  the  case  was  settled  by 
a  compromise  and  release  agreement.   In  a  letter  to  the  adminis- 
trator, the  attorney  representing  the  claimant,  recommended  a  lump- 
sum settlement  of  $9,500  "before  he  decides  to  reenter  a  hospital 
or  seek  additional  medical  treatment,  etc."  The  settlement  was 
made  in  July,  1972.   In  October,  1973,  a  physician's  report  stated 
that  the  claimant  had  been  under  the  physician's  care  for  the  past 
year  and  that  the  claimant's  condition  has  remained  stable  with 
definitely  no  improvement. 

If  this  case  had  not  been  settled  by  compromise,  the  claimant's  medical 
bills  would  have  been  paid  for  one  more  year  and  he  would  still  be  receiving 
bi-weekly  compensation.   In  addition,  he  would  be  eligible  for  a  partial 
lump-sum  advance  to  consolidate  his  bills  if  the  need  arose. 


Example  B:   The  claimant  received  $33,746  during  a  56-month  period. 
This  claimant  was  first  injured  in  1969,  and  received  $2,300  in  bi- 
weekly compensation  and  an  $11,000  compromise  settlement  in  1970. 
The  claimant  was  reinjured  in  1971,  and  received  $2,266  in  weekly 
compensation  plus  an  $8,000  compromise  settlement.   The  claimant 
was  again  reinjured  in  1973,  and  is  presently  receiving  compensa- 
tion and,  during  1973,  received  a  $7,000  advance  to  consolidate 
his  bills. 
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After  a  compromise  and  release  agreement,  the  insurer  immediately  becomes 

liable  for  payment  in  case  of  reinjury  or  any  new  injury.   If  this  claim  had 

been  paid  bi-weekly  rather  than  periodically  settled,  cost  to  the  insurer 

would  have  been  significantly  less. 

Example  C:   The  claimant  received  $16,000  from  the  division  between 

August  31,  1972,  and  May  1,  1973.   Three  separate  compromise  and 

release  agreements  for  $5,000,  $4,500,  and  $6,500  were  negotiated 

between  the  claimant's  attorney  and  the  former  administrator.   No 

reasons  were  documented  for  any  of  these  payments. 

Lump-sum  settlements  provide  an  opportunity  for  abuse.  A  recent  U.  S. 

Department  of  Labor  study  of  compromise  and  release  agreements  (Compromise 

and  Release  Settlements  by  Louise  B.  Russell,  Economist,  U.  S.  Department 

of  Labor)  cites  another  study  made  of  workmen's  compensation  (Somers  and 

Somers,  1954)  which  found  that  compromise  and  release  settlements  provide 

undesirable  incentives  to  all  parties  involved  in  workmen's  compensation. 

The  Somers  and  Somers  study  stated  that: 

"Lump  sum  payments  are  associated  with  the  worst  abuses  found  in 
workmen's  compensation:  As  presently  practiced,  commutation 
usually  involves  a  'compromise  settlement,'  i.e.,  settlonent  for 
less  than  the  total  a  claimant  would  receive  through  periodic 
payments  if  his  claim  were  validated,  and  thus  opens  up  a 
profitable  avenue  of  'claims  paring'  by  carriers  and  employers. 
'Ambulance  chasing'  by  lawyers,  medical  malpractices,  and  malinger- 
ing by  workers  are  induced  by  the  attraction  of  a  single  large 
sum  of  money." 

Although  the  foregoing  may  not  be  totally  applicable  in  Montana,  we 

did  find  strong  evidence  to  indicate  the  presence  of  similar  abuses.   At 

the  outset  of  our  audit  we  sent  confirmation  questionnaires  to  all  claimants 

who  had  claims  settled  on  a  final  and/or  full  and  final  compromise  basis 

during  the  period  January  1,  1970,  through  June  30,  1973.   The  purpose  of 

our  questionnaire  was  twofold:   (1)  to  confirm  Information  already  in  the 
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claim  files,  and  (2)  to  obtain  additional  information  for  use  in  evaluating 
the  benefit  delivery  system.  We  sent  out  2,024  questionnaires,  of  which  824 
(41  percent)  questionnaires  were  returned  to  us  in  a  usable  form.  A  tabula- 
tion of  the  questionnaires  sent  and  returned  is  shown  on  Exhibit  F  on  page 
149. 

The  questionnaires  returned  to  us  disclosed  a  myriad  of  problems 
associated  with  lump-sum  settlements.   Some  of  the  questionnaires  reflected 
information  which  contradicted  the  information  shown  in  the  claim  files, 
while  other  questionnaires  reflected  that  many  claimants  had  unusual  experi- 
ences in  conjunction  with  their  claims  and  lump-sum  settlements. 

Because  of  the  problems,  contradiction  in  information,  and  unusual 
circumstances  reflected  in  many  of  the  questionnaires,  we  personally  inter- 
viewed 110  claimants  to  obtain  additional  information.   Instead  of  resolving 
questions,  our  interviews  with  claimants  presented  us  with  additional  contra- 
dictions, unusual  circumstances,  and  the  possibility  of  unethical  conduct 
and  violations  of  the  penal  codes.   Much  of  what  was  a  mere  indication  of 
problems  on  the  returned  questionnaires  was  substantiated  in  our  interviews 
with  claimants. 

Inasmuch  as  many  of  the  problems  disclosed  by  our  review  of  this  area 

may  constitute  violations  of  the  penal  codes,  we  have  notified  the  Attorney 

General  pursuant  to  Section  79-2308,  R.C.M.  1947.   Since  these  and  related 

matters  are  presently  under  investigation  by  the  Attorney  General,  details 

of  our  findings  are  not  included  here,  but  will  be  presented  in  a  supple- 
mentary report.   A  summary  list  of  these  matters  is  presented  on  page  125. 
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It  cannot  be  determined  to  what  extent  the  lure  of  large  settlements 
had  in  creating  the  apparent  abuses;  however,  without  the  lure  of  lump-sums, 
many  of  the  apparent  abuses  would  be  corrected.   The  fact  that  numerous  abuses 
are  apparent  and  a  full-scale  Investigation  is  underway  exemplifies  the  state- 
ment made  in  the  U.  S.  Department  of  Labor's  report  "...  that  compromise 
and  release  settlements  provide  undesirable  incentives  to  all  parties  involved." 

Consequently,  procedures  should  be  established  to  discourage  full  and  final 
compromise  and  limit  the  use  of  other  types  of  lump-sum  settlements  to  those 
instances  where  written  application  is  made  by  the  claimant  and  it  is  clearly 
demonstrated  that  such  a  payment  is  solely  in  the  best  interest  of  the  injured 
employee. 

The  entire  burden  of  proof  to  demonstrate  betterment  and  rehabilitation 
through  a  lump-sum  settlement  is  on  the  injured  employee  inasmuch  as  such  a 
request  constitutes  an  exception  to  the  rule.   This  is  a  requirement  in  Arizona 
and  is  also  a  requirement  of  law  in  Montana.   In  these  cases,  the  basis  and 
justification  for  a  lump-sum  settlement  in  lieu  of  bi-weekly  payments  should 
be  specifically  documented  as  required  by  law  and  not  merely  passed  off  as 
being  in  the  best  interest  of  the  injured  employee. 

RECOMMENDATION 

We  reoorrmend  that  the  division: 

2.     Limit  the  use  of  lump-suin  settlements  to  those  instances 
where  claimants  demonstrate  that  such  a  settlement  is  in 
their  best  interest  from  the  standpoint  of  betterment  and 
rehabilitation. 
2.     Specifically  document  the  basis  and  justification  for  lump- 
sum settlements  as  required  by  Section  92-715,   R.C.M.    1947. 
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AUTHORITY  OF  ADMINISTRATOR 

The  administrator  of  the  Workmen's  Compensation  Division  is  vested  with 

full  authority  to  award  compensation,  settle  claims,  or  increase  or  diminish 

an  award.   The  law  is  specific  in  this  regard.   Section  92-715,  R.C.M.  1947, 

provides  that : 

"The  board  is  hereby  vested  with  full  power,  authority,  and  jurisdiction 
to  compromise  claims  .  .  .  and  all  settlements  and  compromises  .  .  . 
shall  be  null  and  void  without  the  approval  of  the  board." 


Section  92-824,  R.C.M.  1947,  states  that: 

"The  board  in  its  award  may  fix  and  determine  the  total  amount  of 
compensation  to  be  paid,  and  specify  the  manner  of  payment." 

The  Industrial  Accident  Board  no  longer  exists.   Executive  reorganization, 
of  the  Department  of  Labor  and  Industry,  effective  December  13,  1971,  transferred 
all  powers  to  the  division.  In  effect,  the  word  "division"  may  be  substituted 
for  board  wherever  it  appears  in  the  statutes. 

Prior  to  executive  reorganization,  a  three-man  Industrial  Accident  Board 
met  weekly  to  rule  on  settlements.  The  board  approval  was  required  on  all 
settlements.  The  administrator  acted  as  chairman.  The  former  administrator, 
and  chairman  of  the  board,  stated  that  every  case  adjudicated  by  the  board 
"was  thoroughly  discussed  by  the  board  members  that  were  present  at  the  time." 
The  board  considered  an  average  of  40  claims  each  week,  with  as  many  as  75  claims 
in  some  weeks.   Comments  by  the  other  two  members  of  the  board  are  at  variance 
with  those  of  the  former  chairman.   They  both  note  that  the  limited  2-3  hour 
sessions  each  week  and  the  large  volume  of  claims  necessitated  a  cursory  review. 
Essentially,  the  board  met  only  to  approve  the  actions  of  the  administrator 
and  to  sign  the  board  orders.   Consequently,  the  actions  of  the  board  were 
more  or  less  "rubber-stamp"  endorsements  of  the  chairman's  decisions. 

The  effect  of  executive  reorganization  was  negligible.   The  only  real 
effect  was  that  the  signature  of  the  administrator  on  an  order  became  sufficient 
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instead  of  three  signatures  of  board  members,  as  was  formerly  required.   Formal 
approval  of  the  administrator's  action  by  the  board  was  no  longer  required. 
After  reorganization,  a  claims  review  committee  was  formed,  consisting 
of  the  chief  of  the  state  fund,  claims  examiners,  and  field  representatives. 
This  committee  met  weekly  to  discuss  Plan  III  cases  and  settlements;  however, 
like  a  private  insurer,  their  decisions  were  subject  to  approval  of  the 
administrator.   In  most  instances,  if  the  claimant  was  represented  by  an 
attorney,  the  committee  was  by-passed.  Any  correspondence  or  negotiation 
concerning  that  claim  was  handled  directly  by  the  administrator  without  the 
involvement  of  the  claims  review  committee.  Frequently,  the  members  of 
the  claims  review  committee  would  never  see  a  case  until  after  it  was  settled 
by  the  administrator. 


Our  review  of  claims  settled  in  all  three  plans  revealed  numerous  problem 
areas.   These  problems  stem  directly  from  the  fact  that  the  former  administrator 
settled  claims  on  his  own.  We  found  that: 

1.  Claims  were  settled  after  the  statutory  time  limit. 

2.  There  was  a  general  lack  of  documentation  supporting  settle- 
ment of  claims  as  required  by  law. 

3.  The  information  gathering  and  investigative  functions  of  the 
division  were  circumvented,  with  the  result  that  some  cases 
were  settled  under  highly  unusual  circumstances. 

4.  Through  direct  access  to  the  administrator,  attorneys  were 
able  to  obtain  settlements  significantly  larger  than  claimants 
who  were  not  represented  by  attorneys. 

We  found  that  claims  were  settled  by  the  administrator  in  violation 
of  the  time  frame  stipulated  by  law.   Section  92-601,  R.C.M.  1947,  states: 
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"In  case  of  personal  injury  or  death,  all  claims  shall  be  forever 
barred  unless  presented  in  writing  to  the  employer,  the  insurer 
or  the  division,  as  the  case  may  be,  within  twelve  (12)  months 
from  the  date  of  the  happening  of  the  accident,  either  by  the 
claimant  or  someone  legally  authorized  to  act  on  his  behalf." 

In  July,  1973,  the  following  addition  became  effective: 

"The  division  may,  upon  a  reasonable  showing  by  the  claimant  of 
lack  of  knowledge  of  disability,  waive  the  time  requirements  up 
to  an  additional  twenty-four  (24)  months." 

The  claims  encompassed  by  our  review  consisted  of  claims  settled  before 
July  1,  1973.   Consequently,  the  above  addition  was  not  in  effect. 

We  found  claims  that  were  settled  by  the  administrator  after  the  statutory 
period  for  submission  of  a  claim  had  expired.   Rather  than  the  law  being  the 
guide  to  which  claims  should  be  accepted,  we  noted  that  the  administrator's 
decision  to  accept  or  reject  claims  was  the  deciding  factor. 

The  division's  legal  counsel  informed  us  that  a  legal  concept  (referred 
to  as  the  doctrine  of  equitable  estoppel)  often  allows  a  claimant  to  submit 
a  claim  after  the  statutory  period.   As  defined  by  the  Montana  Supreme  Court 
(Levo  V.  Gen.  Shea  -  Morrison,  128  M  570,  280,  P  2d,  1086-1090)  equitable 
estoppel's  main  objective  is  preventing  a  party  from  taking  unconscionable 
advantage  of  his  own  wrong  while  asserting  his  strict  legal  right. 

A  recent  court  case,  decided  July  26,  1973  (Ricks  vs  Teslow  Consolidated 
and  Argonaut  Ins.  Co.,  Stated  Reporter  V30,  No.  12419)  noted  that  estoppel 
applies  "only  where  there  has  been  affirmative  acts  before  the  statutory 
period  has  run  which  either  prevent  the  claimant  from  filing  or  lead  him  to 
believe  he  need  not  do  so."  We  noted  two  instances  where  a  claimant's 
attorney  informed  the  division  that  his  client  had  not  submitted  a  claim 
for  compensation  because  his  employer  informed  him  that  he  need  not  do  so. 
However,  in  these  instances,  the  division's  records  contain  no  documentation 
of  an  attempt  by  division  personnel  to  verify  that  the  claimant  was  in  fact 
misled  by  his  employer. 
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Documentation  supporting  settlement  of  claims  was  generally  inadequate. 
Over  one-half  of  the  2,800  claims  directly  settled  or  approved  by  the 
administrator  did  not  have  documentation  sufficient  to  disclose  the  reasons 
why  a  settlement  of  the  claims  was  made  even  though  such  documentation  is 
required  by  law.   Section  92-715,  R.C.M.  1947,  states  that  approval  of  settle- 
ments and  compromises  must  be  in  writing  and  must  set  forth  specifically  the 
reasons  for  such  lump-sum  or  compromise  payment.  As  discussed  in  a  previous 
section  of  the  report  (Use  of  Lump-Sum  Settlement  Procedures)  there  are  very 
few  instances  where  the  claim  files  indicate  the  reasons  for  settlement  of 
the  claim,  and  in  many  cases  it  cannot  be  ascertained  at  all  why  the  adminis- 
trator took  the  action  he  did.   For  example,  in  one  case,  the  claims  review 
committee  recommended  to  the  administrator  that  a  settlement  of  $250  be  made. 
The  claims  review  committee  adhered  to  this  recommendation  even  after  consult- 
ing with  the  claimant's  attorney.  Consequently,  the  attorney  contacted  the 
administrator  and  a  memo  in  the  claim  file  from  the  administrator  states, 
"contacted  this  date  by  attorney  (name  deleted)  and  after  some  discussion  over 
the  problem  of  disability  from  the  later  part  of  December,  1971  to  the 
current  and  the  claimant's  permanent  partial  disability,  an  offer  was  made 
to  settle  the  entire  amount  on  a  compromise  basis  for  $3,500."  The  file 
gives  no  indication  as  to  how  a  settlement  was  reached  at  $3,500  just  43 
days  after  the  claims  review  committee  stood  firm  on  its  offer  of  $250. 

In  another  case,  the  claimant  was  injured  in  a  bar  fight.   The  field 
representative  who  investigated  the  case  recommended  that  the  claim  be  denied 
because  it  was  not  connected  with  her  regular  employment  and  appeared  to  be 
a  grudge  fight.   The  file  contains  no  evidence  of  impairment  or  disability. 
Four  and  one-half  months  after  the  incident  the  claimant  received  a  settle- 
ment of  $2,500.   The  present  administrator,  after  review  of  the  above  file. 
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advised  us  that  the  file  did  not  contain  sufficient  information  to  warrant 
a  settlement.  He  stated  that  he  would  not  have  settled  the  case  without 
further  investigation. 

Cases  such  as  this  demonstrate  the  lack  of  documentation  contained  in 
some  files.  Some  settlements  may  have  been  reasonable,  but  this  cannot  be 
determined  since  the  files  contain  no  documents  supporting  a  settlement. 

We  also  noted  many  cases  where  the  hearing  procedures  were  not  used 
and  field  representatives  did  not  Investigate  to  develop  the  facts  surround- 
ing claims  eventually  settled  by  the  administrator.  The  absence  of  these 
procedures  was  a  common  practice  in  these  claims  handled  directly  by  the 
administrator. 

For  example,  one  claim  was  initially  denied  because  it  was  not  a  work- 
related  injury.   The  claimant  had  infoirmed  his  doctor  that  he  hurt  himself 
digging  fence  post  holes  at  home.   The  claim  for  compensation  was  submitted 
nine  years  after  the  injury.   The  administrator  settled  the  claim  for  $4,500, 
even  though  the  file  contains  conflicting  information  about  the  date  and 
nature  of  the  injury.  A  formal  hearing  could  have  developed  the  facts  sur- 
rounding the  case. 

In  cases  where  attorneys  represented  claimants,  less  than  half  of  the 
claims  were  investigated  by  division  field  representatives.   In  contrast, 
claimants  who  chose  not  to  be  represented  by  an  attorney  were  usually  con- 
tacted by  field  representatives,  and  settlement  was  reached  only  after  review 
and  approval  by  the  claims  review  committee  and  final  approval  of  the  adminis- 
trator. 
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Our  analysis  of  claims  also  disclosed  that  attorneys  were  able  to  deal        ' 
directly  with  the  administrator  and  obtain  settlements  which  were  significantly 
larger  than  those  instances  where  attorneys  were  not  used.   Our  analysis  of  over 
2,800  claims  settled  directly  or  approved  by  the  administrator  disclosed  that       I 
settlements  for  some  type  of  injuries  were  substantially  higher  when  attorneys 
dealt  with  the  administrator  than  those  instances  where  attorneys  were  not         i 
involved.   Under  ordinary  circumstances,  this  would  not  be  considered  unusual, 
however,  in  these  instances,  the  attorneys  dealt  directly  with  the  administrator"   L. 
and  by-passed  the  regular  channels  within  the  division.  ( 

The  administrator  should  not  be  technically  involved  in  the  day-to-day 
operations  of  the  division.   It  is  unreasonable  to  expect  the  administrator        L 
to  adequately  perform  his  job  as  the  chief  executive  of  an  agency,  and  at  the 
same  time  make  technical  decisions  with  respect  to  individual  claims  which  are  the  '- 
routine  business  of  the  division.  The  routine  business  decisions  should  be  the    r 
responsibility  of  technicians  within  the  division  who  are  hired,  trained,  and 
experienced  for  the  purpose  of  making  such  decisions.   In  contrast,  it  is         L 
highly  unlikely  that  a  president,  or  even  vice  president,  of  an  insurance  company 
vrould. spend  any  significant  amount  of  time  reviewing  and  making  decisions  with 

respect  to  individual  claims.   The  president  certainly  would  not  personally        I 

{ 
review  and  sign  each  decision.   These  matters  would  all  be  handled  within  a 

system  by  technicians  and  officials.   The  situation  should  be  the  same  in  the      L 
case  of  the  division,  but  it  is  not.   In  many  cases,  settlements  of  claims 
completely  bypassed  the  system  and  were  handled  exclusively  by  the  administrator 

The  procedures  of  the  division  should  be  changed.   The  insurance 
operations  of  the  division  should  be  divorced  from  the  operations  pertain- 
ing to  the  general  administration  of  the  workmen's  compensation  laws.   This        1 
aspect  is  discussed  more  fully  in  a  subsequent  section  of  the  report  dealing 
with  "Agency  Organization."   In  addition,  procedures  should  be  established 


i 
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I: 


whereby  all  compromise  payments  and  lump-sum  payments  from  the  state  insurance 
fund  are  the  product  of  a  routine  and  methodical  system  of  evaluation  and 
decision  by  technicians.   However,  the  administrator  of  the  state  insurance 
program  would  have  overall  responsibility  for  the  program. 

RECOMMEWATIOl^ 

We  recommend  that  the  state  insurance  program  establish  procedures 
whereby  all  compromise  payments  and  lump-sum  payments  result  from 
a  routine  and  methodical  process  of  evaluation  and  decision  within 
the  state  insurance  program. 
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MEDICAL  REVIEW 

Much  of  the  division's  activities  involve  workmen  who  have  been  injured, 
and  there  are  several  areas  where  medical  aspects  are  involved.   The  benefits 
provided  injured  workmen  include  pajnnent  of  medical  expenses,  such  as  services 
of  physicians,  hospitals,  pharmacists,  etc.   The  division  reviews  the  billings 
submitted  from  these  sources  and  makes  payments  on  behalf  of  the  injured  work-      ' 

men.   The  propriety  and  effectiveness  of  this  program  was  not  encompassed  ( 

I 
by  our  review.   Rather,  our  review  included  only  those  medical  reports  associ- 
ated with  claims  which  were  eventually  settled.  I 

The  division  is  also  involved  with  injured  workmen  from  a  medical  stand- 
point in  the  area  of  medical  examinations  and  evaluations.   Many  of  the  benefits     • 
due  injured  workmen,  particularly  where  settlements  are  involved,  are  based         j 
upon  medical  examinations  and  evaluations.   These  medical  examinations  and 
evaluations  are  made  by  physicians  engaged  by  injured  workmen  and  their  attor- 
neys and  by  physicians  engaged  by  the  division  as  consultants.   In  these  cases, 
the  role  of  the  physician  is  to  provide  expert  opinion  as  to  the  extent  and 
physiological  effect  of  injuries  suffered  by  workmen.   This  opinion  is  used 
by  the  division  and  insurers  to  determine  the  type  of  workmen's  compensation 
benefits  to  which  the  injured  workmen  are  entitled. 

The  concepts  of  "impairment"  and  "disability"  are  significant  within  the 
context  of  workmen's  compensation  insurance.   According  to  the  American  Medical 
Association  (Amercian  Medical  Association  Guides  to  the  Evaluation  of  Permanent 
Impairments,  referred  to  as  the  "JAMA  guide"). 
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"Impairment  Is  a  purely  medical  condition;  It  Is  any  anatomic  or 
functional  abnormality  or  loss.   Disability  is  not  a  purely  medical 
condition.   A  worker  is  disabled  when  his  actual  or  presumed  ability 
to  engage  in  gainful  employment  activity  is  reduced  because  of  an 
impairment.   The  extent  of  disability  may  depend  upon  the  interaction 
of  non-medical  factors  such  as  age  and  education." 

The  differences  between  impairment  and  disability  are  illustrated  by  the 

following  example:   A  concert  pianist  and  a  truck  driver  who  both  lose  use 

of  a  little  finger  have  the  same  medical  impairment.   However,  the  concert 

pianist  will  almost  certainly  have  a  greater  disability  because  his  ability 

to  perform  his  employment  is  reduced  to  a  greater  extent  than  the  truck 

driver.   The  point  illustrated  is  that  subjective  factors  such  as  the 

individual  person  involved  and  the  effect  of  the  injury  on  that  Individual 

must  be  considered  in  arriving  at  the  disability. 


Under  the  workmen's  compensation  program,  impairment  ratings  are  deter- 
mined by  physicians  in  terms  of  a  percentage,  such  as  10  percent  impairment 
of  the  right  arm.   Guidelines  for  these  ratings  are  provided  for  in  the  JAMA 
guide.   The  Workmen's  Compensation  Division  published  a  booklet  entitled 
Medical  Service  Rules,  which  recommends  that  injuries  be  rated  in  percentages 
as  provided  by  the  JAMA  guide.   The  booklet  has  been  effective  since  July  1, 
1973,  and  past  policy  of  the  division  has  been  to  prefer  ratings  based  upon 
the  JAMA  guide. 

Workmen's  compensation  payments  are  made  to  injured  employees  for  impair- 
ments and  disabilities  under  several  sections  of  law  encompassed  by  Chapter  7 
of  Title  92,  R.C.M.  1947.   Section  92-709,  R.C.M.  1947,  requires  payment  of 
a  specified  number  of  weeks  of  compensation  for  certain  Injuries,  such  as 
loss  of  a  foot,  hand,  or  fingers.   Other  permanent  Injuries,  where  loss  is 
less  than  total,  are  related  to  the  schedule  of  specific  injuries  or  to  the 
"whole  man."  The  whole  man  concept  is  also  based  upon  statute.   Since  500 
weeks  of  compensation  is  the  maximum  payment  for  partial  disability,  500 
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weeks  of  payment  equals  the  whole  man.   Permanent  injuries  not  included  in 
scheduled  injuries  are  based  upon  a  percentage  of  500  weeks  of  payment.   For 
example,  loss  of  the  arm  at  the  elbow  requires  payment  of  240  weeks  of  compen- 
sation.  A  50  percent  loss  of  use  of  the  arm  at  the  elbow  results  in  240 
weeks  times  50  percent,  or  120  weeks  of  payment. 

A  back  injury  that  results  in  a  10  percent  impairment  to  the  whole  man 
results  in  payment  of  10  percent  of  500  weeks,  or  50  weeks  of  compensation. 

The  amount  of  each  weekly  payment  for  such  permanent  injuries  is  based 
upon  66-2/3  percent  of  the  worker's  weekly  wage,  subject  to  a  maximum  of  $60 
per  week.   For  example,  the  worker  with  a  10  percent  impairment  to  the  "whole 
man"  would  receive  50  weeks  of  compensation  at  $60  per  week  if  he  qualified 
for  the  maximum  amount.   If  the  payment  were  given  in  a  lump-sum,  he  would 
receive  $3,000. 

Although  the  JAMA  guides  are  widely  used  by  physicians  and  insurers 
throughout  the  country  and  in  Montana,  the  division  does  not  require  that 
medical  evaluations  of  injured  employees  be  based  upon  the  JAMA  guides  or 
similar  uniform  impairment  criteria.   As  a  consequence,  many  of  the  medical 
reports  received  by  the  division  are  based  upon  criteria  other  than  the  JAMA 
guides,  resulting  in  variances  in  interpretation  and  meaning.   Some  physicians 
rate  impairment  according  to  other  guides,  such  as: 

1.  McBride's  Disability  Evaluation. 

2.  Manual  for  Orthopedic  Surgeons  in  Evaluating  Permanant 
Physical  Impairment. 

3.   Evaluation  of  Industrial  Disability. 

Some  physicians  rate  the  disability  rather  than  the  impairment.   One 
physician  rates  the  disability  of  injured  workers  on  an  "occupational  grading 
basis,"  which  is  a  criteria  unknown  to  officials  of  the  division.   In  many 
instances,  it  appears  that  physicians  are  combining  the  impairment  and  dis- 
ability concepts  in  the  reports  submitted  to  the  division. 
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The  present  administrator  informed  us  that  his  policy  is  to  accept  all 
medical  reports,  whether  based  upon  disability  or  impairment.   If  the  rating 
seems  excessive  in  relation  to  the  type  of  injury,  he  requests  a  second  medical 
opinion  from  another  physician.   Through  negotiations  with  the  claimant  or 
his  attorney,  a  compromise  impairment  rating  or  dollar  amount  of  settlement 
is  reached. 

For  example,  in  the  case  of  one  claimant  a  physician  engaged  by  an 

attorney  examined  an  injured  employee  and  reported  a  100  percent  disability. 

The  present  administrator  requested  a  second  opinion,  and  directed  the 

claimant  to  visit  a  physician  engaged  by  the  division.   The  second  opinion 

stated,  "I  find  no  objective  evidence  of  any  permanent  impairment.   Likewise, 

I  do  not  think  any  treatment  is  indicated."  Nevertheless,  the  claimant 

received  a  payment  of  $1,000,  which  represented  a  compromise  between  the 

two  medical  reports  of  100  percent  and  zero.   The  compromise  was  resolved 
significantly  in  favor  of  the  division  since  a  100  percent  rating  represented 

a  potential  award  of  500  weeks  of  compensation.   The  actual  payment  represents 

27  weeks  of  compensation. 

Physicians  who  use  a  liberal  rating  method  report  higher  ratings  than 
physicians  who  use  the  JAMA  guides.   Obtaining  a  higher  percentage  impairment 
or  disability  rating  can  mean  significantly  larger  settlements.   A  5  percent 
increase  in  the  impairment  rating  accepted  by  the  division  can  mean  up  to 
$1,500  more  in  the  award. 

As  shown  in  the  following  table,  10  Montana  physicians  provided  over 
40  percent  of  the  medical  evaluations  sought  by  attorneys. 


-114- 


MEDICAL  EVALUATIONS  REQUESTED 
BY  ATTORNEYS 
January  1.  1970  through  June  30.  1973 

Number  of  Cases  Evaluated 
Physician  at  Request  of  Attorney 

A  126 

B  89 

C  57 

D  53 

E  40 

F  38 

G  37 

H  35 

I  27 

_J  _18 

10  Physicians  520  Cases 

Workmen's  Compensation  Cases  Handled  by  Attorneys  1/1/70  to  6/30/73  -  1,242. 

Percent  Handled  by  the  Above  10  Physicians  -  520/1,242  =  41%. 


The  physician  represented  by  example  A  in  the  preceding  table  provided 
medical  evaluations  to  20  attorneys  from  seven  cities.  According  to  division 
personnel,  this  physician  was  selected  by  the  attorneys  to  a  large  degree  because 
of  his  liberal  attitude  in  rendering  impairment  evaluations. 

Officials  of  the  division  frequently  requested  second  opinions  from 
physicians  with  more  conservative  views  in  order  to  offset  what  they  considered 
high  ratings.   Alternately,  attorneys  frequently  sent  their  clients  for  second 
opinions  to  counter  ratings  they  felt  were  too  low.   It  may  be  a  good  practice 
for  the  division  to  routinely  seek  a  second  medical  opinion  whenever  attorneys 
obtain  second  opinions  on  their  clients. 

The  advantages  of  obtaining  a  second  medical  opinion  are  shown  in  the 
following  graph,  based  on  10  cases  selected  for  purposes  of  illustration. 
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WORKMEN'S  COMPENSATION  DIVISION 

COMPARISON  OF  IMPAIMENT  RATINGS 
BY  ATTORNEY'S  PHYSICIAN,  DIVISION  PHYSICIAN 
AND  ACTUAL  PERCENTAGE  AWARDED 
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Percentage  impairment  or  disability  given  by  physician  at  the 
request  of  claimant's  attorney. 


Percentage  impairment  or  disability  given  by  physician  at  the 
request  of  the  Workmen's  Compensation  Division. 


Actual  percentage  awarded  to  claimant. 
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In  the  ten  cases  represented  on  the  graph,  physicians  performing  evalua- 
tions at  the  request  of  attorneys  reported  an  average  impairment  or  disability 
of  37.5  percent.   In  contrast,  physicians  performing  evaluations  at  the  request 
of  the  division  reported  an  average  impairment  or  disability  of  7  percent.   The 
average  award  actually  received  by  the  claimant  equaled  28.9  percent,  illus- 
trating the  compromise  aspect. 

Translating  these  percentages  to  dollars  reveals  that  the  actual  lump- 
sum awards  to  the  ten  workers  totaled  $64,000.   If  reports  from  physicians 
who  prepared  evaluations  at  the  request  of  attorneys  were  accepted,  the  pay- 
ment would  have  totaled  $83,000.   Similarly,  if  the  reports  issued  by  physicians 
at  the  request  of  the  division  had  been  accepted,  payments  would  have  totaled 
$15,500. 

We  also  noted  cases  where  no  second  medical  opinion  was  solicited  by 
the  division.   In  the  case  of  the  physician  referred  to  as  Physician  A  in 
the  preceding  table,  who  submitted  126  medical  reports  for  attorneys  during 
the  period  covered  by  our  review,  only  38  second  opinions  were  requested  by 
the  division.   This  physician  graded  upon  an  "occupational  grading  of  permanent 
disability."  We  were  informed  by  division  officials  that,  rather  than  obtain 
a  second  opinion,  reports  from  such  physicians  are  discounted  or  downgraded 
by  the  division. 

Although  not  formalized  in  writing,  the  downgrading  procedures  were 
explained  to  us.   A  60  percent  rating  by  some  physicians  is  discounted  to 
obtain  a  "reasonable"  percentage,  say  10  or  20  percent.   The  officials  in- 
formed us  that  they  are  aware  of  how  various  physicians  rate,  and  even  though 
the  medical  reports  are  accepted,  the  actual  settlement  figure  will  be  lower 
than  that  reported  by  the  physician. 

Division  personnel  informed  us  that  they  feel  obliged  to  accept  all  medical 
reports,  regardless  of  the  rating  system  used  by  the  physician.   They  expressed 
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the  belief  that  any  attempt  to  reject  medical  reports  or  to  impose  a  uniform 
rating  system  upon  the  physicians  submitting  the  reports  would  result  in  a 
court  test,  which  division  officials  believe  they  would  lose.   They  expressed 
the  belief  that  requesting  a  second  medical  opinion  or  discounting  a  med-'cal 
report  are  satisfactory  methods  of  obtaining  a  reasonable  evaluation. 

The  present  system  of  accepting  any  and  all  medical  reports  and  compro- 
mising conflicting  medical  reports  or  "discounting"  results  in  four  major 
problems: 


1.  Personnel  of  the  division  without  formal  medical  training  and/or 
experience  and  with  limited  access  to  a  medical  consultant  are  placed 

in  the  position  of  having  to  second  guess  physicians  in  (a)  interpreting 
medical  reports  and  (b)  discounting  or  downgrading  impairment  ratings. 

2.  The  presence  of  high  ratings  on  one  hand  and  low  ratings  on  the  other 
hand  results  in  a  compromise  process,  in  wtilch  the  presumably 
legitimate  compensation  due  an  injured  employee  is  the  focal  point. 

3.  If  physician  reports  are  excessive  and  resultant  awards  high, 
the  costs  of  workmen's  con5>ensation  are  unnecessarily  high. 

4.  If  physician  reports  are  too  low,  the  injured  employees  are 
deprived  of  the  benefits  prescribed  by  statute. 

Reasonable  and  equitable  administration  of  the  workmen's  compensation 

laws  requires  that  the  criteria  used  in  rating  impairments  be  as  uniform  as 

possible.   The  payment  of  benefits  should  not  depend  entirely  upon  a  compromise 

process  involving  the  rating  systems  used  by  various  physicians,  the  judgment 

of  non-medical  personnel,  and  an  arbitrary  process  of  discounting 

or  downgrading. 

The  use  of  a  standard  criteria  such  as  the  JAMA  guides  would  solve  the 

present  problems  to  a  large  extent.   The  JAMA  guides  are  a  result  of  an 
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exhaustive  effort  by  the  American  Medical  Association  to  establish  and  con- 
tinually revise  a  series  of  practical  guides  for  the  rating  of  physical 
Impairments.  According  to  a  recent  study  of  workmen's  compensation  in 
New  Jersey  (Report  of  the  New  Jersey  Workmen's  Compensation  Study  Commission, 
September  30,  1973),  the  JAMA  guides  presently  constitute  the  most  authorita- 
tive tool  available  for  the  determination  of  permanent  impairment.   The  guides 
are  used  exclusively  in  South  Carolina  and  have  been  statutorily  adopted  by 
Idaho  and  Nevada.   The  New  Jersey  study  concluded  that  the  guides  would  result 
in  relative  uniformity  in  the  evaluation  of  permanent  impairment  and  recom- 
mended that  the  use  of  the  JAMA  guides  be  made  mandatory  in  New  Jersey. 

The  JAMA  guides  should  also  be  mandatory  in  Montana.   The  use  of  the  guides 
would  provide  a  uniform  and  well  organized  basis  upon  which  Impairment  ratings 
should  be  based.   This  would  eliminate  use  of  other  bases  which  may  or  may  not 
be  compatible  and  would  alleviate  much  of  the  need  for  interpretation  and 
adjustment  of  ratings  by  laymen.   Since  there  will  undoubtedly  be  instances 
where  the  JAMA  guides  will  have  no  application  or  will  be  applied  incorrectly 
by  physicians,  the  division  should  establish  an  ongoing  peer  review  process 
and  a  medical  review  panel  to  provide  expert  review  of  medical  problems  associated 
with  medical  evaluations  and  reports.  The  peer  review  process  and  medical 
panel  could  also  serve  as  a  means  of  evaluating  the  adequacy  of  medical  treatment 
provided  Injured  workmen.   The  division  should  explore  the  possibility  of  engaging 
the  services  of  the  Montana  Foundation  for  Medical  Care,  for  the  purpose  of  selective 
and  routine  evaluation  of  medical  reports.   The  Foundation  for  Medical  Care 
is  an  affiliate  of  the  Montana  Medical  Association  and  is  presently  providing 
such  evaluative  services  to  the  State  Department  of  Social  and  Rehabilitation 
Services. 
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RECOMMEND  AT lOli 

We  reaomnend  that  the  division: 

1.  Formulate  regulations  requiring  the  impairment  aspeat 
of  all  ultimate  settlements  be  based  upon  the  American 
Medioal  Association  Guides  to  the  Evaluation  of  Permanent 
Impairment. 

2.  Establish  a  peer  review  process  to  routinely  review 
medioal  reports  and  other  medioal  activities  of  the 
workmen  's  compensation  insurance  program. 

3.  Establish  a  medical  review  panel  to  selectively  review 
controversies  arising  from  the  peer  review  process. 
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ATTORNEY  SERVICES  ) 


As  mentioned  in  the  general  comments,  workmen's  compensation  programs 
were  generally  intended  to  be  self-administering  and  relatively  simple  in 
operation.   Over  the  years,  however,  the  administration  and  application  of 
the  workmen's  compensation  laws  have  become  complex  and  involved  with 
medical  and  legal  practices  and  concepts.   As  a  consequence,  the  involvement 
of  attorneys  in  the  processing  and  settlement  of  workmen's  compensation 
claims  is  common,  not  only  in  Montana,  but  elsewhere  in  the  country. 

It  is  a  general  practice  of  the  division  to  deal  exclusively  with  attor- 
neys engaged  by  claimants  rather  than  directly  with  the  claimants  themselves. 
Once  the  division  is  notified  that  the  claimant  has  engaged  an  attorney,  the 
division  corresponds,  communicates,  and  negotiates  directly  with  the  attorney 
rather  than  the  claimant.   Typically,  upon  settlement  of  a  claim,  the  division 
mails  the  settlement  payment  directly  to  the  attorney  who  deducts  his  legal 
fees  and  gives  the  remainder  of  the  settlement  proceeds  to  the  claimant. 

Since  the  division  did  not  deal  directly  with  claimants  who  were  re- 
presented by  attorneys,  the  division  did  not  routinely  advise  claimants  of 
the  fact  that  their  claim  was  settled  by  their  attorney.   However,  about 
the  time  our  review  commenced,  and  because  of  controversies  surrounding 
the  division,  the  division  began  to  advise  claimants  of  the  amount  of  settlement 
payments  made  to  attorneys  on  their  behalf.   This  is  done  by  means  of 
a  form  letter  which  is  sent  directly  to  the  claimants. 

Our  review  of  2,800  claims  disclosed  that  attorneys  have  a  significant 
role  in  the  workmen's  compensation  processes.   We  found  that  a  large  part  of 
the  workmen's  compensation  business  was  handled  by  relatively  few  attorneys 
as  indicated  by  the  following  table: 
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ATTORNEYS  HANDLING  $100.000  OR  MORE  OF 
WCD  SETTLEMENT  CASES  UNDER  PLAN  III 
JANUARY  1,  1970  THROUGH  JUNE  30.  1973 


Number  of 

Percent 

Percent 

Attorney 

Cases 

of  Cases 

5.7% 

Dollars 
$   437,493 

of  Dollars 

1 

122 

5.0% 

2 

113 

5.3% 

571,025 

6.5% 

3 

86 

4.0% 

388,416 

4.4% 

4 

72 

3.4% 

502,455 

5.7% 

5 

67 

3.1% 

443,383 

5.1% 

6 

63 

2.9% 

355,842 

4.1% 

7 

56 

2.6% 

428,658 

4.9% 

8 

40 

1.9Z 

267,770 

3.1% 

9 

32 

1.5% 

147,135 

1.7% 

10 

30 

1.4% 

198,515 

2.3% 

11 

21 

1.0% 

119,890 

1.4% 

12 

18 

.8% 

139,287 

1.6% 

13 

18 

.8% 

107,350 

1.2% 

14 

18 

.8% 

128,335 

1.5% 

15 

16 

;7% 

144,840 

1.7% 

772  35.9%         $4,380.394  50.2%  * 

*  Represents  50.2%  of  total  dollar  settlements  under  Plan  III 
during  period. 

Source:   Sample  taken  of  attorneys  settling  at  least  $100,000  worth 
of  claims  for  the  above  period. 

Our  review  of  settlements  under  Plans  I  and  il  showed  that  37  percent  of 

Plan  I  and  46  percent  of  Plan  II  claim  settlements  were  handled  by  attorneys. 

Similarly,  our  examination  of  2,142  lump-sum  settlements  made  by  the 

division  under  Plan  III  during  the  three  and  one-half  year  period  ending 

June  30,  1973,  disclosed  that  over  1,272  injured  workers,  or  59  percent 

retained  attorneys  to  assist  them  in  pursuing  their  claims  before  the  division. 
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The  cases  handled  by  attorneys  on  behalf  of  claimants  during  this  period  for 
Plan  III  represents  about  $6.7  million  of  the  8.8  million,  or  76  percent, 
of  the  settlement  payments  made  during  the  period.  Consequently,  attorneys 
handled  the  majority  of  claims,  insofar  as  dollar  amounts  and  number  of 
claims  are  concerned,  under  Plan  III,  and  a  large  number  of  the  claims 
under  Plans  I  and  II. 

Our  review  of  2,142  claims  settled  during  the  three  and  one-half  year 
period  disclosed  the  existence  of  several  problems.   First,  we  found  the 
claimants  engaged  attorneys  for  several  reasons:   (1)  because  they  did 
not  know  how  to  proceed  with  a  workmen's  compensation  claim;  (2)  they 
believed  the  workmen's  compensation  laws  and  regulations  too  confusing  and 
complex;  (3)  they  believed  the  use  of  an  attorney  would  produce  better 
results,  or  (4)  they  believed  they  would  be  unable  to  obtain  satisfactory 
treatment  from  the  division  without  an  attorney. 

The  absence  of  understanding  and  need  for  attorneys  is  also  illustrated 
by  the  results  of  our  confirmation/questionnaire  which  are  included  at 
Exhibit  F  on  page  149. 

We  mailed  a  confirmation/  questionnaire  to  2,142  Plan  III  claimants 
who  received  full  and  final  compromise  and/or  final  settlements  during  the 
three  and  one-half  year  period.   Of  the  total  confirmation/questionnaires 
mailed,  824  were  completed  and  returned  to  us  in  usable  form  indicating 
the  following: 


Number 
Did  not  engage  an  attorney     431 
Engaged  an  attorney  393 

Total  responding  824 


Percent  of  Total 
Respondents 

52% 

48% 


100% 
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Percent  of  Total 
Number  Respondents 

Attorney  engaged  prior  to 

initial  contact  with  division     111  13.5% 

Attorney  engaged  subsequent  to 

initial  contact  with  division     269  33% 

Total  responding  380  46.5% 

Requested  or  advised  by 

someone  to  contact  an 

attorney  .  133  16% 

Not  contacted  by  anyone 

regarding  the  hiring  of  an 

attorney  644  78% 

Total  responding  777  94% 


Aside  from  the  fact  that  claimants  engaged  attorneys  in  a  significant 
number  of  instances,  the  preceding  table  also  indicates  that  most  claimants 
engaged  an  attorney  after  they  had  already  made  contact  with  the  division. 
This  would  seem  to  indicate  that  the  claimants  were  either  confused  as  to 
how  to  proceed  or  dissatisfied  with  the  actions  of  or  results  obtained  through 
the  division.   Both  of  these  aspects  showed  up  on  many  of  the  confirmation/ 
questionnaires  which  reflected  comments  by  claimants.   These  comments  generally 
substantiated  the  fact  that  claimants  do  not  understand  and,  in  many  instances, 
are  dissatisfied  with  the  workmen's  compensation  program  and,  as  a  result,  see  a 
need  to  engage  attorneys. 

Our  analysis  of  the  confirmation/  questionnaires  disclosed  many  instances 
where  the  manner  in  which  claims  handled  by  certain  attorneys,  appeared  to  have 
been  abused  by  those  attorneys  for  the  apparent  purpose  of  their  own  monetary  gain. 
Although  the  majority  of  discrepancies  disclosed  by  our  analysis  pertain  primarily 
to  a  few  attorneys,  there  are  indications  that  other  attorneys  may  have  engaged 
in  similar  practices.   Because  of  the  possibility  that  these  practices  may 
constitute  violations  of  the  penal  codes,  we  have  advised  the  Attorney  General 
of  our  tentative  findings  which  encompass  the  following  areas: 
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9.   Firms  may  have  been  established  only  for  the  purpose  of 
collecting  workmen's  compensation  benefits. 

The  Attorney  General  has  undertaken  an  investigation  to  assess  the 
magnitude  of  the  problems  and  involvement  of  other  attorneys  and  to 
resolve  whether  criminal  prosecution  is  warranted.   Since  these  matters 
are  under  consideration  at  the  present  time,  specific  details  are  not  included 
herein  but  will  be  presented  in  a  supplementary  report. 

We  have  also  provided  the  Attorney  General  with  information  concerning 
the  use  of  runners.   Some  attorneys  used  agents  to  seek  out  and  solicit 
workmen's  compensation  cases.   Inasmuch  as  this  may  constitute  an 
unethical  practice,  we  provided  the  Attorney  General  with  the  information 
we  have  developed. 

California  has  enacted  laws  which  prohibit  the  use  of  runners  or 
agents  by  attorneys  to  solicit  business.   The  California  law  (West's  Annual 
Business  &  Professional  Code,  Section  6150-6154)  expressly   prohibits  the 
use  of  runners  or  "cappers"  and  prescribes  a  penalty.   Similar  legislation 
may  be  warranted  in  Montana. 

The  division  has  not  attempted  to  control  the  practice  of  attorneys 
in  any  manner  with  respect  to  workmen's  compensation  claims  and  has  not 
regulated  or  controlled  attorney  fees.   In  contrast,  most  other  states  have 
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1.  Claims  filed  by  attorney  without  claimant's  knowledge. 

2.  Settlement  by  attorney  without  claimant's  knowledge. 

3.  Settlement  checks  negotiated  without  claimant's  knowledge.  I 

4.  Attorney  retained  entire  amount  of  settlement. 

5.  Attorney  retained  major  portion  of  settlement. 

6.  Alteration  of  medical  disability  ratings. 

7.  Medical  reports  may  have  been  submitted  without  physician's  knowledge. 


8.   Medical  reports  may  have  been  prepared  without  medical  examination       .   j 
of  claimant. 


regulated  the  fees  charged  by  attorneys  in  conjunction  with  workmen's 
compensation  cases,  as  indicated  by  the  following  table: 


Niimber  of 

States  Percent 


Regulate  attorney  fees  42  84% 

Do  not  regulate  attorney  fees      8  16% 

Total  50  100% 


The  states  which  do  not  regulate  attorney  fees  are  as  follows: 

Connecticut  New  Hampshire 

Iowa  Ohio 

MONTANA  Pennsylvania 

Nebraska  Washington 

Source:   Compendium  on  Workmen's  Compensation. 

The  42  states  which  regulate  attorney  fees  do  so  under  authority  granted 
by  law.   In  some  instances,  the  statutes  stipulate  the  allowable  level 
of  fees,  while  in  other  instances  the  allowable  fees  are  set  by  administrative 
rule  or  policy.   Detailed  information  on  the  manner  in  which  attorney  fees 
are  regulated  in  other  states  is  presented  in  Exhibit  G  on  page  150.   The 
obvious  conclusion  is  that  attorney's  fees  are  regulated  in  nearly  all  of 
the  states,  with  one  of  the  few  exceptions  being  Montana. 

The  reasoning  behind  regulation  of  attorney  fees  in  workmen's  compensa- 
tion cases  basically  relates  to  the  fact  that  in  most  cases  the  liability 
for  job-related  injuries  is  already  admitted  by  virtue  of  the  fact  that 
employers  have  workmen's  compensation  insurance.   This  contrasts  with  a 
tort  case  where  determination  of  liability  is  often  the  question  and  consequently 
a  higher  attorney  fee  is  warranted.   The  fact  that  liability  is  already 
admitted  in  workmen's  compensation  cases  reduces  the  services  an  attorney 
must  perform;   consequently,  it  should  reduce  the  fees  charged  by  the  attorney. 
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We  were  advised  that  Section  92-827,  R.C.M.  19A7,  which  ostensibly  gives 
the  division  authority  to  set  attorney  fees,  applies  only  if  a  hearing  is 
held.  The  division  legal  counsel  stated  that  the  statute  does  not  apply 
where  the  case  is  settled  without  a  hearing.   According  to  division  officials, 
the  division  does  not  have  the  statutory  authority  to  regulate  or  set  attorney 
fees.   Consequently,  this  has  never  been  done,  even  though  most  other  states 
regulate  attorney  fees  as  indicated  by  the  preceding  table. 

However,  Section  92-827,  R.C.M.  1947,  provides  in  part: 

"Whenever  the  claimant  or  plaintiff  is  represented  by  an  attorney 
either  before  the  board  or  the  courts,  the  industrial  accident 
board  may,  in  its  discretion  or  upon  application  of  the  claimant 
or  plaintiff,  fix  the  amount  of  the  attorney  fee  of  the  attorney 
representing  the  claimant  or  plaintiff,  and  the  fee  fixed  by  the 
board  shall  be  paid  by  claimant  or  plaintiff." 

The  Montana  Supreme  Court  has  considered  the  application  of  this  statute 

and  in  the  case  of  In  Re  Porter,  156  Mont.  190,  478  P  2d  866,  the  Court  stated: 

"Porter  admitted  these  facts  but  defended  his  actions  on  the  ground 
the  Industrial  Accident  Board  had  no  power  to  fix  attorney's  fees 
and  its  order  was  void.   However,  section  92-827,  R.C.M.  1947,  as 
amended,  grants  this  power  to  the  board." 

In  addition.  Section  92-616,  R.C.M.  1947,  provides  in  part: 

"In  the  event  the  insurer  denies  the  claim  for  compensation  or 
terminates  compensation  benefits,  and  the  claim  is  later  adjudged 
compensable,  by  the  division  or  on  appeal,  the  insurer  shall  pay 
reasonable  costs  and  attorneys'  fees  as  established  by  the  division." 

Based  on  the  foregoing,  it  does  appear  that  the  division  has  the 
authority  to  regulate  or  set  attorneys'  fees. 

The  National  Commission  on  State  Workmen's  Compensation  Laws  recommends 
"that  attorney  fees  for  all  parties  be  reported  for  each  case,  and  the  fees 
be  regulated  under  the  rule  making  authority  of  the  workmen's  compensation 
administrator." 
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In  the  absence  of  any  regulation,  the  amounts  retained  by  attorneys 
have  varied  from  zero  to  100  percent  of  the  amount  of  settlement.   There 
are  instances  where  attorneys  have  not  charged  any  fees  apparently  out  of 
friendship  or  other  circumstances.   There  are  also  many  instances  where 
certain  attorneys  have  retained  the  entire  settlement  without  the  knowledge 
of  the  claimants.   The  specific  details  with  respect  to  these  instances  will 
be  presented  in  the  supplementary  report. 

For  the  most  part,  however,  fees  charged  by  attorneys  range  between  20 
percent  and  40  percent  of  the  amount  of  settlement,  with  the  most  common 
being  33  percent.   The  workmen's  compensation  legal  counsel  advised  us  that 
fees  are  determined  in  a  variety  of  ways.   Some  attorneys  charge  on  an  hourly 
basis,  with  the  resultant  fee  usually  a  small  percentage  of  the  total  settle- 
ment.  Others  charge  a  contingent  fee,  based  upon  the  amount  of  increase  in 
the  award  they  are  able  to  secure.   Others  charge  a  flat  contingent  fee  of 
the  amount  of  the  award. 


Whatever  the  method  used  to  determine  the  fee,  it  should  remain  consistent 
with  the  goal  of  workmen's  compensation,  which  is  compensating  the  injured 
worker.   In  the  average  case,  injured  workers  should  not  have  to  resort  to  the  use 
of  an  attorney  to  obtain  fair  treatment  under  the  workmen ""s  compensation  laws.   If 
the  workmens'  compensation  program  were  operating  properly,  the  instances  where 
attorneys  are  necessary  should  be  infrequent,  particularly  since  liability 
for  payment  is  not  a  matter  of  controversy. 

The  division  should  regulate  and  control  the  fees  paid  to  attorneys  in 
conjunction  with  workmen's  compensation  cases  to  insure  the  best  interests 
of  the  claimants.   Regulation  of  such  fees  is  presently  the  case  in  most  other 
states  and  is  a  major  recommendation  of  the  National  Commission  on  State  Workmen's 
Compensation  Laws.   The  fees  allowed  by  the  division  should  be  based  upon  a 
fee  schedule  established  by  the  division  in  conformance  with  the  requirement  of 
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the  Montana  Administrative  Procedures  Act,   There  should  be  a  hearing  involving 
interested  parties  and,  if  appropriate,  a  formal  publishment  in  the  Montana 
Administrative  Register.   In  addition,  the  division  should  establish  procedures 
whereby  the  fees  charged  by  attorneys  are  reported  to  the  division  for  each 
case.   This  would  enable  the  division  to  ascertain  that  the  fees  charged  are 
within  the  limits  set  by  law  and  regulation. 

RECOMMENDATION 

We  reoonmend  that  the  division: 

1.  Establish  a  fee  schedule  governing  the  attorney  fees 
allowable  in  conjunction  with  workmen's  compensation 
cases . 

2.  Establish  and  periodically  modify  the  fee  schedule  in 
accordance  with  the  procedures  of  the  Montana  Administrative 
Procedures  Act. 

3.  Establish  procedures  whereby  the  amount  of  attorney  fees 
paid  are  reported  and  documented  in  each  workmen's  compen- 
sation case. 

PRESENT  WORTH  ADJUSTMENT 

Section  92-715,  R.C.M.  1947,  requires  that  lump-sum  payments  "shall  not 
exceed  the  estimated  value  of  the  present  worth  of  the  deferred  payments 
capitalized  at  the  rate  of  two  per  centum  (2%)  per  annum."  This  statute 
considers  the  present  value  of  money  when  a  lump-sum  payment  is  made,  as 
opposed  to  deferred  payments  over  a  period  of  time,  which  is  the  customary 
manner  of  payment. 

Capitalizing  a  lump  sum  is  a  relatively  simple  process.   The  division 
has  prepared  a  table  of  the  present  value  of  $1  discounted  at  2  percent 
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simple  Interest.   Multiplying  the  present  value  figure  times  the  amount  of 
the  settlement  yields  the  proper  amount  of  the  lump-sum.   The  present  value 
concept  is  common  in  business  and  finance.   Essentially,  it  is  the  price 
paid  for  receiving  money  immediately  rather  than  receiving  it  at  some  date 
in  the  future.  Within  the  context  of  workmen's  compensation  benefits,  the 
amount  of  capitalized  lump-sum  will  be  less  than  the  amount  the  claimant 
would  receive  over  a  period  of  time  as  bi-weekly  payments. 

We  examined  over  2,100  lump-sum  settlements  and  failed  to  find  a  single 
one  where  the  2  percent  (present  worth  adjustment)  was  used  in  computing  the 
value  of  the  settlement.   For  example,  in  one  instance  a  claimant  was  awarded 
$6,000  after  negotiations  between  his  attorney  and  the  administrator,  the 
entire  $6,000  was  paid  in  a  lump-sum.   The  correct  amount  of  the  lump-sum 
payment  should  have  been  $5,886.   The  claimant  should  have  received  the  full 
$6,000  only  if  the  payments  were  made  bi-weekly. 

The  foregoing  example  is  relatively  insignificant  in  itself,  but  illus- 
trates the  manner  and  effect  of  the  present  worth  adjustment.   The  failure 
of  the  division  to  apply  the  present  worth  adjustment  is  significant  from 
an  overall  standpoint,  however.   During  the  period  January  1,  1970,  to 
June  30,  1973,  over  $8.8  million  was  disbursed  on  a  lump-sum  basis  under 
Plan  III  by  the  Workmen's  Compensation  Division,  with  over  $2.7  million  of 
this  amount  being  disbursed  during  fiscal  year  1972-73.   Because  of  the 
variance  in  rates  and  duration  of  payments,  we  have  not  computed  the  total 
amount  of  overpayment  on  settlements  caused  by  the  division's  failure  to 
apply  the  present  worth  adjustment  required  by  law.  However,  the  amount 
overpaid  would  be  significant. 

Division  personnel  advised  us  that  although  the  present  worth  adjustment 
required  by  law  has  existed  since  1915,  it  has  not  been  applied  for  many 
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years.  According  to  these  personnel,  the  former  administrator  refused  to 
accept  settlements  where  the  present  worth  adjustment  was  made.  We  were 
advised  that  a  number  of  Plan  II  carriers  apply  the  present  worth  adjustment 
in  making  lump-sum  payments. 

The  present  worth  adjustment  required  by  Section  92-715,  R.C.M.  1947, 
is  a  sound  procedure  widely  accepted  in  insurance  activities  and  should  be 
applied  as  required  by  law. 

RECOMMENDATION 

We  recommend  that  the  division  apply  the  present  worth  adjustment 

to  all  lump-sum  payments  as  required  by  Section  92-713,  R.C.M. 

1947. 

PAYMENT  OF  DISABILITY  CLAIMS 

The  workmen's  Compensation  Division  uses  two  methods  of  disbursement — 
the  state  claim  warrant  system  and  division  warrants  manually  written  at  the 
division  office.  The  state  claim  warrant  system  is  used  for  paying  all 
administrative  costs  of  the  division,  all  expenditures  concerning  the  sili- 
cosis program,  all  medical  payments,  and  dividend  payments.   Only  disability 
compensation  claims  are  paid  outside  of  the  state's  claim  warrant  system 
through  a  manual  process  involving  clerical  personnel,  typewriters,  and 
soft  copy  warrants  rather  than  the  standard  state  warrants  which  are  hard 
copies. 

In  our  previous  audit  of  the  division  (September  1970)  we  recommended 
that  a  study  be  made  of  the  problems  in  obtaining  timely  payments  from  the 
state  claim  warrant  system  and  that  procedures  be  initiated  to  use  this 
system  as  soon  as  possible.   The  main  objection  expressed  by  the  division  is 
that  the  state's  claim  warrant  system  could  not  make  payments  soon  enough 
to  enable  the  division  to  properly  serve  claimants.   In  November,  1973, 
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medical  payments  and  annual  dividend  payments  were  placed  on  the  state's 
claim  warrant  system,  leaving  only  disability  compensation  payments  being 
made  manually  by  the  division.   Officials  of  the  State  Management  Systems 
Bureau  advised  us  that  at  the  present  time,  only  four  state  agencies  issue 
checks  or  warrants  outside  the  state  claim  warrant  system.   Besides  the 
division,  these  agencies  are  the  units  of  the  University  System,  the  Employ- 
ment Security  Division,  and  the  Department  of  Social  and  Rehabilitation 
Services.   Programs  are  presently  being  designed  to  bring  the  Employment 
Security  Division  and  the  Department  of  Social  and  Rehabilitation  Services 

into  the  state  claim  warrartt  system. 

Presently  clerks  at  the  division  manually  prepare  warrants  each  day. 
The  number  of  warrants  prepared  manually  ranges  from  600  to  1,000  every 
two  weeks.   A  claims  examiner  first  authorizes  the  payment  by  filling  out 
a  "face  sheet"  which  is  given  to  a  clerk  who  types  the  warrant.   Another 
clerk  processes  checks  through  a  check  protector  machine  which  includes 
a  facsimile  signature,  and  a  third  clerk  prepares  the  checks  for  mailing. 
Carbon  copies  of  each  warrant  are  used  to  update  the  division's  computer  files. 
A  summary  form  is  also  prepared  and  becomes  the  input  to  the  Statewide 
Budgeting  and  Accounting  System. 

Our  review  of  this  disbursement  recording  process  revealed  some  weaknesses 
in  internal  control.   An  effective  means  of  attaining  internal  control  and 
automating  warrant  preparation  lies  in  using  the  state  claim  warrant  system  to 
make  the  disbursements.   This  would  involve  a  separation  of  duties,  as  the 
division  would  initiate  the  warrant  but  would  no  longer  be  involved  in  the 
preparation,  mailing,  or  reconciling  of  the  warrants,  which  would  be  done  by 
other  agencies.   The  chance  of  human  error  in  computing  amounts  and  typing 
warrants  would  be  reduced,  and  the  division  personnel  would  be  relieved  of  the 
task  of  manually  preparing  the  warrants. 
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As  mentioned  previously,  the  primary  objection  to  placing  compensation 
payments  on  the  state  claim  warrant  system  was  that  payments  were  required 
by  law  (Section  92-714,  R.  CM.  1947)  to  be  paid  at  the  end  of  each  two-week 
period,  and  it  was  believed  that  the  state  claim  warrant  system  could  not 
makepayment  soon  enough.   This  objection  may  have  been  valid  at  one  time; 
however,  improvements  were  made  to  achieve  more  prompt  payments  through  the 
state  claim  warrant  system,  and  this  objection  is  no  longer  valid.   More  than 
one-half  of  the  disability  compensation  payments  involve  a  "fixed  liability"  where 
the  same  amount  will  be  paid  each  two-week  period,  much  as  the  silicosis  payments 
that  are  now  made  on  the  state  claim  warrant  system.   There  is  virtually 
no  reason  why  the  "fixed  liability"  cases  could  not  be  put  on  the  state  claim 
warrant  system  and  operated  in  much  the  same  manner  as  the  state's  central 
payroll  system  which  operates  on  a  base  data-exception  system.   Once  the  base 
data  is  entered,  the  system  automatically  produces  the  warrants  upon  certification 
until  the  base  data  is  altered.   In  those  instances  where  there  is  an  immediate 
demand  for  payment,  and  where  the  state  claim  warrant  system  would  not  suffice, 
payment  could  be  made  through  a  contingent  revolving  account  which  is  designed 
for  such  emergency  purposes.   These  instances  should  be  the  exception. 

We  believe  the  circumstances  which  prompted  our  initial  recommendation 
in  1970  and  the  recent  recommendation  by  the  Department  of  Administration  have 
not  changed.   There  are  no  valid  reasons  why  a  system  could  not  be  devised  within 
the  state  claim  warrant  system  to  mechanically  and  routinely  produce  warrants 
for  the  payment  of  compensation. 

RECOMMENDATION 

We  veaonmend  that  the  division  in  consultation  with  the  Department  of 

Administration  take  the  measures  necessary  to  pay  aarrpensation  benefits 

through  the  state  alaim/warrant  system. 
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AGENCY  ORGANIZATION 


AGENCY  ORGANIZATION 

As  previously  mentioned,  the  present  Workmen's  Compensation  Division 
was  created  in  December,  1971,  as  a  result  of  executive  reorganization. 
Prior  to  executive  reorganization,  the  division  was  known  as  the  Industrial 
Accident  Board,  which  consisted  of  three  members.   The  board's  primary  duty 
was  to  insure  that  the  Workmen's  Compensation  Act  was  properly  administered 
and  to  oversee  the  operations  of  the  state  insurance  program. 

The  board  exercised  policy-making  and  quasi-judicial  powers.   Actual 
administration  of  the  Act  and  the  state  insurance  program  was  accomplished 
by  the  chairman  of  the  board,  who  was  also  the  chief  executive  of  the  agency. 
Although  some  actions  required  approval  of  the  board,  this  was  a  mere  formality 
to  ratify  what  had  already  been  implemented. 

The  analysis  made  in  conjunction  with  executive  reorganization  noted 
that  board  signatures  were  required  on  all  orders.   However,  only  one  per- 
cent of  the  orders  were  ever  disapproved  by  the  board,  and  this  was  done 
only  after  the  chairman  recommended  disapproval. 

Executive  reorganization,  effective  December  13,  1971,  abolished  the 
board  and  transferred  all  functions  of  the  board  to  the  Division  with  rights 
to  the  administrator  to  settle  claims.   The  effect  of  reorganization  was 
minimal.   One  signature  instead  of  three  is  now  required  on  administrative 
orders. 

The  present  organizational  structure  of  the  division  is  presented  at 
Exhibit  E  on  page  148.   Under  the  present  organizational  structure,  the 
administrator  exercises  direct  line  control  over  the  various  bureaus  and 
units  of  the  division,  as  illustrated  by  the  following  diagram: 
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The  abbreviated  organization  chart  presented  above  depicts  the  fact 
that  the  administrator  has  direct  line  control  over  the  administrative  bureau, 
insurance  compliance,  and  the  safety  bureau.   These  bureaus  are  the  vehicle 
through  which  the  administrator  performs  his  primary  function,  i.e.,  satis- 
faction of  the  intent  and  enforcement  of  the  workmen's  compensation  laws. 
The  fourth  bureau  controlled  by  the  administrator  is  identified  above  as  the 
Insurance  Fund  Bureau.   The  insurance  fund  bureau  is  nothing  more  than  a 
state-owned  insurance  program  which  classifies  and  underwrites  risks,  collects 
premiums,  and  pays  benefits  according  to  the  requirements  of  law.   These  same 
activities  are  performed  by  insurance  companies  under  Plan  II. 

Accordingly,  the  administrator  presently  has  dual  roles.   He  is  (1)  adminis- 
trator of  the  state  agency  (the  division)  responsible  for  the  prompt  and  fair 
administration  and  enforcement  of  the  state  workmen's  compensation  laws,  and 
(2)  the  administrator  and  chief  executive  of  the  state  insurance  program, 
which  in  actuality  is  the  largest  single  insurance  company  writing  workmen's 
compensation  insurance  in  the  state.   These  two  roles  are  not  compatible  and 
result  in  a  conflict  of  interest. 
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The  incompatibility  and  conflict  of  interest  stem  from  the  fact  that 
the  administrator  in  his  dual  roles  is  charged  with  enforcement  of  the  laws 
over  all  insurers  and  operation  of  the  state  insurance  program,  which  is  in 
direct  competition  with  private  insurers.   This  conflict  was  assessed  by  the 
study  performed  by  the  U.  S.  Department  of  Labor  (Insurance  Arrangements 
Under  Workmen's  Compensation,  Bulletin  No,  317,  1969)  which  indicated  that 
a  conflict  of  interest  exists  when  responsibility  for  operation  of  the  state 
insurance  program  and  responsibility  for  adjudicating  injured  worker  appeals 
are  combined,  as  is  the  case  in  Montana.   According  to  the  study,  the  conflict 
exists  not  only  in  the  area  of  reviewing  claims  against  the  state  insurance 
program,  but  also  in  regulations  imposed  upon  the  state  insurance  program 
and  its  competitors. 

The  U.  S.  Department  of  Labor  study  concluded  that, 

"...  protection  of  the  worker's  and  the  employer's  interests 
suggests  that  the  same  agency  should  not  administer  the  State 
compensation  fund  and  hold  hearings  and  pass  on  the  decisions 
of  the  fund.   Experience  suggests  that  the  fund  is  also  more 
likely  to  be  administered  efficiently  when  it  is  an  independent 
operation." 

Of  the  12  states  that  operate  competitive  state  insurance  programs  similar 
to  Montana,  only  Montana  is  subject  to  the  conflict  of  interest  inherent  in 
reviewing  and  adjudicating  workers'  claims,  regulating  all  insurers,  and 
operating  the  state  insurance  program.   The  Compendium  on  Workmen's  Compen- 
sation notes  that  "Only  the  Colorado  and  Montana  funds,  .  .  .  are  subject 
to  the  conflict  of  interest  noted  in  connection  with  some  funds."  We  found, 
however,  that  the  Colorado  State  Fund  and  the  administration  are  now  organiza- 
tionally separate.   The  Colorado  State  Fund  manager  informed  us  that  the  separa- 
tion was  made  to  eliminate  any  potential  conflict  of  interest.   Consequently, 
Montana  is  the  only  state  with  the  conflict  of  interest  circumstances. 
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Separation  of  the  state  insurance  program  from  the  administration  of 
the  division  essentially  means  giving  the  state  insurance  program  the  rights 
and  responsibilities  of  a  private  insurer.   In  the  past,  many  cases  were 
settled  without  the  knowledge  of  the  chief  of  the  state  insurance  program 
bureau.   The  state  insurance  program  has  no  right  to  appeal  and  cannot  ask 
for  a  hearing  with  respect  to  a  decision  made  by  the  administrator.   Private 
insurers  under  Plans  I  and  II,  on  the  other  hand,  are  free  to  appeal  any 
administrative  decisions  they  disagree  with.   The  administrator  acts  in  a 
regulatory  capacity  for  private  and  self-insurers.   It  is  the  duty  of  the 
division  to  insure  that  medical  bills  and  bi-weekly  compensation  pajnnents 
are  prompt  and  accurate.   In  addition,  all  settlements  must  be  submitted  to 
the  administrator  for  his  approval.   All  three  plans  pay  a  portion  of  their 
premiums  to  the  division  to  meet  administrative  costs  of  running  the  division. 
The  primary  difference  between  an  independent  state  insurance  program  and 
private  carriers  exists  in  the  area  of  sales.   The  state  insurance  program 
is  not  required  to  solicit  business,  but  rather  provides  an  alternative  to 
employers  who  do  not  desire  or  are  unable  to  purchase  private  insurance  or 
become  self-insured. 

An  independent  state  insurance  program  provides  a  solution  to  the  con- 
flict of  interest  situation.   In  addition,  it  provides  solutions  for  many  of 
the  problems  presented  throughout  our  report.   As  previously  discussed,  our 
review  disclosed  instances  where  state  law  may  have  been  violated,  documenta- 
tion was  lacking,  and  field  representatives  and  the  hearings  procedure  were 
not  used  to  develop  the  facts  surrounding  some  cases.   These  cases  were 
settled  by  the  former  administrator,  at  times  in  contradiction  to  the  informa- 
tion gathered  by  the  state  insurance  program.   Other  cases  were  settled  without 
the  knowledge  of  the  state  insurance  program  under  unusual  circumstances. 
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In  tl>c-  case  of  an  Independent  state  insurance  fund,  the  state  insurance 
fund  would  have  been  able  to  routinely  settle  claims  with  the  approval  of 
the  administrator,  but  the  reverse  would  not  be  true.   The  administrator 
would  not  have  been  able  to  settle  claims  without  the  knowledge  and  approval 
of  the  state  insurance  fund.  An  independent  state  insurance  fund,  concerned 
with  providing  coverage  at  reasonable  costs  through  efficient  claim  service, 
would  have  been  obliged  to  challenge  the  administrator  and  request  further 
negotiations  or  a  hearing.   This  is  not  the  case  in  Montana. 

The  state  insurance  program  is  an  insurance  operation  and,  as  such,  should 
stress  its  function  as  an  insurer,  while  the  division  is  a  regulatory  agency 
and,  as  such,  should  insure  compliance  with  law  under  all  three  plans.   The 
objectives  of  each  boil  down  to  the  fact  that  the  state  insurance  program  should 
be  concerned  with  operations  and  payment  of  claims  from  a  sound  insurance 
viewpoint  in  contrast  to  the  division,  which  should  be  concerned  with  enforcement 
of  the  laws  and  fair  treatment  of  employees  and  employers. 

At  the  present  time,  up  to  one-half  of  the  administrator's  time  is 
devoted  to  administering  the  state  insurance  program.  This  is  not  unusual, 
since  the  administrator  is  charged  by  law  with  responsibility  for  administra- 
tion of  the  state  insurance  program.   Because  of  the  time  devoted  toward  the 
state  insurance  program,  the  administrator's  primary  responsibility  of  in- 
suring compliance  under  all  three  plans  has  suffered  in  the  following  areas : 
A.   Coverage  under  workmen's  compensation,  with  selected  exceptions, 
is  mandatory.   Section  92-207.1,  R.C.M.  1947,  states  that  the 
laws  apply  to  all  public  employment  and  to  all  private  employ- 
ment not  expressly  exempted  by  law.   The  division  has  no  effective 
system  to  insure  coverage  as  required  by  law.  As  discussed 
earlier  in  our  report,  an  estimated  2,600  firms  do  not  have 
coverage.   The  suffering  and  hardship  endured  by  injured  workers 
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whose  employers  fail  to  carry  workmen's  compensation  coverage 
should  be  one  of  the  primary  concerns  of  the  administrator  in 
a  regulatory  capacity. 

B.  All  injuries  are  not  reported  to  the  division,  nor  does  the 
division  have  any  effective  means  of  insuring  that  they  are 
reported.   As  we  noted  earlier  in  our  report,  prompt  and 
accurate  injury  reports  are  important  in  insuring  the  timely 
delivery  of  benefits  to  injured  workers,  as  well  as  in  rate- 
making  and  statistical  reporting.   Failure  to  report  injuries 
deprives  injured  workers  of  their  right  to  benefits  provided 
by  law.   This  should  also  be  a  primary  concern  of  the  adminis- 
trator from  a  regulatory  standpoint. 

C.  Compliance  in  many  areas  under  the  state  insurance  program  is 
notably  weak.  We  noted  cases  where  payments  were  not  promptly 
made,  where  medical  bills  were  not  promptly  paid,  and  procedures 
to  insure  coverage  of  agricultural  workers  are  months  behind 
the  schedule  required  by  law. 

Most  of  the  problems  discussed  throughout  this  report,  including  the 
possible  penal  violations  currently  under  investigation,  may  have  been 
averted  had  there  been  a  separation  between  the  state  insurance  program 
and  the  division's  other  functions.   The  administrator  simply  would  not 
have  had  the  exclusive  control  over  the  state  insurance  program  that  he 
had  and  presently  has,  and  the  state  insurance  program  would  have  been 
separately  identifiable  and  more  equivalent  and  comparable  to  private 
insurers. 

Being  responsible  for  overall  administration  of  the  workmen's  compen- 
sation laws,  the  main  thrust  of  the  division's  effort  should  be  to  satisfy 
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the  Intent  of  these  laws,  namely,  to  insure  coverage,  to  prevent  industrial 
accidents,  to  adequately  compensate  injured  employees,  and  promote  the  re- 
habilitation of  injured  employees.   In  contrast,  the  insurance  function  of 
the  state  insurance  program  should  stress  the  insurance  aspects  of  the  laws, 
namely,  providing  coverage  at  reasonable  rates,  efficient  servicing  of  claims, 
safety  engineering,  adequacy  of  reserves,  and  payment  of  claims. 

The  present  organization  of  the  division  should  be  changed.   The  operation 
and  control  of  the  state  insurance  program  should  be  organizationally  and 
statutorily  divorced  from  the  division.  The  state  insurance  program  could 
operate  as  a  separate  division  within  the  Department  of  Labor  and  Industry. 
It  should  be  no  different  in  its  relationship  to  the  division  than  Plan  I 
employers  and  Plan  II  insurers.   It  should  be  regulated  at  arm's  length  by 
the  division  in  the  same  manner  as  private  insurers  are  regulated.    ^__ 

The  division  should  remain  a  separate  entity  within  the  Department  of 
Labor  and  Industry.   The  division  should  remain  attached  to  the  department  for 
administrative  purposes  only.   The  administrator  of  the  division  would  still  be 
appointed  by  the  Governor  and  confirmed  by  the  Senate.   This  would  preserve 
the  independence  and  separation  of  each  function.   The  division  is  and  should 
be  organizationally  and  statutorily  responsible  for  the  administration  and 
enforcement  of  the  workmen's  compensation  laws.   Enforcement  and  administra- 
tion would  be  the  same  for  self-insurers,  private  insurance  companies,  and 
the  state  insurance  program.   The  division's  activities  should  be  in  the  area 
of  administration,  enforcement  and  compliance,  safety,  and  hearings  and  adjudi- 
cation.  In  the  area  of  adjudication,  the  division  should  serve  as  a  receptacle 
for  appeals  of  decisions  made  by  self -insurers,  insurance  companies,  and  the 
state  insurance  program.   In  summary,  the  division  should  operate  as  illustrated 
by  the  following  diagram: 
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Separation  of  the  state  insurance  program  from  the  division  would 
establish  an  effective  appeals  channel  which  does  not  now  exist.   This 
channel  would  serve  to  keep  as  many  decisions  as  possible  out  of  the  realm 
of  formal  adversary  proceedings.   Decisions  made  by  the  state  insurance  pro- 
gram, or  any  other  insurer  for  that  matter,  could  be  appealed  to  the  division 
which  would  have  no  interest  except  resolving  the  matter  in  a  fair  and  equit- 
able manner  within  the  parameters  of  law.   The  division  should  be  able  to 
summarily  alter  or  uphold  the  decision  being  appealed  strictly  on  the  basis 
of  its  merits  in  terms  of  the  law.   In  the  event  that  any  party  disagrees  with 
the  summary  judgment  of  the  division,  a  formal  hearing  should  be  conducted  by 
the  division  in  the  manner  that  hearings  are  now  conducted,  and  a  ruling  made. 
Parties  disagreeing  with  the  ruling  would  have  recourse  to  the  courts. 

Modification  of  the  present  organization  in  the  foregoing  manner  would 
solve  many  of  the  problems  and  provide  additional  benefits. 

RECOMMEmATION 

We  veoorrmend  that  legislation  he  enacted  to: 

1.      Organizationally  separate  the  state  insurance  program 
from  the  present  Workmen's  Compensation  Division  and 
establish  it  as  a  separate  entity  within  the  Department 
of  Labor  and  Industry. 
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2.      Veat  the  remaining  organizational  units  of  the  workmen's 
Compensation  Division  with  the  power ^  authority j   and 
responsibility  to  administer  and  enforce  the  workmen 's 
compensation  taws  in  the  areas  of  coverage ^   compliance, 
safety,  and  adjudication  of  appeals. 

FINAL  COMMENTS 

We  have  reviewed  the  comments  and  recommendations  contained  in  this 
report  with  the  administrator  of  the  Workmen's  Compensation  Division 
and  his  chief  assistants.  They  have  advised  us  that  action  to  improve 
operations  has  been  taken  in  many  of  the  areas  discussed  in  the  report. 

Pertinent  sections  of  the  report  have  also  been  discussed  with  the 
directors  of  the  State  Department  of  Administration  and  Labor  and  Industry, 
as  well  as  officials  of  the  Montana  Medical  Association,  its  affiliate,  the 
Montana  Foundation  for  Medical  Care,  and  the  Montana  Bar  Association.  We 
invited  the  written  comments  of  each  of  the  foregoing  officials.  The  written 
comments  provided  by  these  officials  are  included  at  the  back  of  the  report. 
In  those  instances  where  the  officials  raised  issues  warranting  clarification, 
we  have  inserted  appropriate  comments . 

We  wish  to  express  our  appreciation  to  the  administrator  and  his  staff 
as  well  as  the  representatives  of  other  organizations  for  their  cooperation 
and  assistance. 

Respectfully  submitted. 


Morris  L.  Brusett 
Legislative  Auditor 


June  14,  1974 
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EXHIBIT  A 

WORKMEN'S  COMPENSATION  DIVISION 
MONTANA  COMPLIANCE  WITH  RECOMMENDATIONS 
MADE  BY  NATIONAL  COMMISSION  ON 
STATE  WORKMEN'S  COMPENSATION  LAWS 

.  Prior  to  and  Subsequent  to  July  1,  1973 

As  of  January.  1974 

NATIONAL  COMMISSION  RECOMMENDATIONS  MONTANA  COMPLIANCE 

Prior  to   After 
7/1/73     7/1/73 

1.  Coverage  by  workmen's  compensation  laws  be  compulsory  and 

that  no  waivers  be  permitted.  No        Yes 

2.  Employers  not  be  exempted  from  workmen's  compensation 

coverage  because  of  the  ntunber  of  their  employees.  Yes       Yes 

3.  A  two-stage  approach  to  the  coverage  of  farmworkers.  First, 
as  of  July  1,  1973,  each  agriculture  employer  who  has  an 
annual  payroll  that  in  total  exceeds  $1,000  be  required  to 
provide  workmen's  compensation  coverage  to  all  of  his 
employees.  As  a  second  stage,  as  of  July  1,  1975,  farm- 
workers be  covered  on  the  same  basis  as  all  other  employees.   No        Yes 

A.  As  of  July  1,  1975,  household  workers  and  all  casual  workers 
be  covered  under  workmen's  compensation  at  least  to  the 
extent  they  are  covered  by  social  security.  No        No 

5.  Workmen's  compensation  coverage  be  mandatory  for  all 

government  employees.  Yes       Yes 

6.  There  be  no  exemptions  for  any  class  of  employees,  suoh  as 
professional  athletes  or  employees  of  charitable  organiza- 
tions. No        Yes 

7.  An  employee  or  his  survivor  be  given  the  choice  of  filing  a 
workmen's  compensation  claim  in  the  state  where  the  injury 
or  death  occurred,  or  where  the  employment  was  principally 

localized,  or  where  the  employee  was  hired.  No        No 

8.  All  states  provide  full  coverage  for  work-related  diseases.    Yes       Yes 

9.  Subject  to  the  state's  maximum  weekly  benefit,  temporary 
total  disability  be  at  least  66-2/3  percent  of  the  worker's 

gross  weekly  wage.  No        Yes 

10.  As  of  July  1,  1973,  the  maximum  weekly  benefit  for  temporary 
total  disability  be  at  least  66-2/3  percent  of  the  state's 
average  weekly  wage,  and  that  as  of  July  1,  1975,  the 
maximum  be  at  least  100  percent  of  the  state's  average 
weekly  wage.  No        Yes 
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EXHIBIT  A  (Cont. 


NATIONAL  COMMISSION  RECOMMENDATIONS  MONTANA  COMPLIANCE 

Prior  to   After 
lllll2>  lIllTi 

11.  The  definition  of  permanent  total  disability  used  in  most 
states  be  retained.  However,  in  those  few  states  which 
permit  the  payment  of  permanent  total  benefits  to  workers 
who  retain  substantial  earning  capacity,  the  benefit  pro- 
posals be  applicable  only  to  those  cases  which  meet  the 

test  of  permanent  total  disability  used  in  most  states.        Yes       Yes 

12.  Subject  to  the  state's  maximum  weekly  benefit,  permanent 
total  disability  benefits  be  at  least  66-2/3  percent  of 

the  worker's  gross  weekly  wage.  No        Yes 

13.  As  of  July  1,  1973,  the  maximum  weekly  benefit  for  perma- 
nent total  disability  be  at  least  66-2/3  percent  of  the 
state's  average  weekly  wage,  and  that  as  of  July  1,  1975, 
the  maximum  be  at  least  100  percent  of  the  state's  average 

weekly  wage.  No        Yes 

14.  Total  disability  benefits  be  paid  for  the  duration  of  the 
worker's  disability,  or  for  life,  without  any  limitations 

as  to  the  dollar  amount  or  time.  No        Yes 

15.  Subject  to  the  state's  maximum  weekly  benefit,  death 
benefits  be  at  least  66-2/3  percent  of  the  worker's  gross 

wage  weekly.  No        Yes 

16.  As  of  July  1,  1973,  the  maximum  weekly  death  benefit  be 

at  least  66-2/3  percent  of  the  state's  average  weekly  wage, 

and  that  as  of  July  1,  1975,  the  maximum  be  at  least  100 

percent  of  the  state's  average  weekly  wage.  No        Yes 

17.  Death  benefits  be  paid  to  a  widow  or  widower  for  life  or 
until  remarriage,  and  in  the  event  of  remarriage  two  years' 
benefits  be  paid  in  a  lump  sum  to  the  widow  or  widower. 
Benefits  for  a  dependent  child  be  continued  at  least  until 
the  child  reaches  18,  or  beyond  such  age  if  actually  depend- 
ent, or  at  least  until  age  25  if  enrolled  as  a  full-time 

student  in  any  accredited  educational  institution.  No        No 

18.  There  be  no  statutory  limits  of  time  or  dollar  amount  for 
medical  care  or  physical  rehabilitation  services  for  any 

work-related  impairment.  No        No 

19.  The  right  to  medical  and  physical  rehabilitation  benefits 

not  terminate  by  the  mere  passage  of  time.  No        No 

Source:  U.  S.  Department  of  Labor,  Division  of  Workmen's  Compensation 
Standards,  "State  Workmen's  Compensation  Laws  Compared  With 
Essential  Recommendations  of  the  National  Commission  On  State 
Workmen's  Compensation  Laws,"  September  30,  1973,  and  a  review 
of  recent  laws  enacted  in  Montana. 


-144- 


EXHIBIT  B 


WORKMEN'S  COMPENSATION  DIVISION 

TYPE  OF  WORKMEN'S  COMPENSATION  PROGRAMS 
IN  THE  UNITED  STATES 

January,  1974 


Number  of 
States 


Type  of  Law 

Coverage  Elective 
Coverage  Compulsory 

Self  Insurance 
Permitted 
Not  permitted 


16 

34* 


46* 

4 


3.   State  Fund 
yes 
no 


16* 
34 


4.   Private  Employment  Coverage 
Compulsory 
Elective 


29* 
21 


Public  Employment  Coverage 
Compulsory 
Voluntary 

Coverage  Exclusions  (Private) 
Farm  Labor 
Domestics 
Casual 


43* 
7 


19 

25* 
24* 


7.  Benifit  Waiting  Period 

3  days  or  less 
3  to  7  days 

8.  Retroactive  Coverage 

None 

7  days  or  less 
7  to  14  days 
14  to  28  days 
over  28  days 


15 

35* 


1 

8* 
18 
18 

5 


Attorney  Fees 

Fixed,  Established  or  Approved  by  Authorities 
May  be  Established  by  Authorities 
No  provision 


46 
3* 

1 


*  Denotes  classification  of  Montana. 

Source:  U.  S.  Chamber  of  Commerce  -  Analysis  of  Workmen's  Compensation  Laws,  1973. 
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WORKMEN'S  COMPENSATION  DIVISION 


COMPARATIVE  FINANCIAL  DATA  ON  OPERATIONS 


January  1974 


EXHIBIT  C 


SUMMARY  BY  PROGRAM 


*  Administration 
State  Fund 
Silicosis 
OSHA  Safety 
OSHA  Statistics 

OSHA  Occupational  Health 
OSHA  Mining 

*  Administration 

Total  Programs 


Fiscal  Year 

Expendlt 

ures 

1968-69 

1969-70 

1970-71 

1971-72 

1972-73 

$   -0- 

$ 

-0- 

$ 

-0- 

$  770,908 

$  868,752 

-0- 

-0- 

-0- 

7,155,862 

7,545,941 

663,291 

691,270 

656, 

235 

649,661 

621,358 

-0- 

-0- 

-0- 

68,230 

150,922 

-0- 

-0- 

-0- 

18,790 

34,280 

-0- 

-0- 

-0- 

12,972 

25,336 

-0- 

-0- 

-0- 

-0- 

21,957 

6,507.865 

7 
$7 

.276.973 
.968,243 

7 

,517, 

084 

-0- 

-0- 

$7,171,156 

$8 

,173, 

319 

$8,676,423 

$9,268,546 

SUMMARY  BY  OBJECT 

Personal  Services         $  404,153  $  469,458  $  488,753  $  727,245  $  872,608 

Operations                 225,219     331,719  350,759    742,461  948,662 

Equipment  &  Livestock         20,602      28.131  28.816     32.863  48.137 

Total  Operating  Costs  $  649,974  $  829,308  $  868,328  $1,502,569  $1,869,407 


Assistance,  Grants  & 
Benefits 

Total  Program 


6,521.182   7,138,935   7,304,991  7,173.854   7.399,139 
$7,171.156  $7.968.243  $8.173.319  $8.676.423  $9.268.546 


SUMMARY  BY  FUNDING 


General  Fund 

Earmarked  Revenue  Fund: 

Administration  Account 

Loss  Adjustment  Account 

Volunteer  Firemen's 
Comp.  Account 
Federal  &  Private  Rev.  Fd. 

Occupational  Safety  Acct 

OSHA  Statistical  Study  Acct 

WCD  Health  Study 

WCD  Emergency  Employment 

OSHA  Mining 
Agency  Fund: 

Industrial  Ins.  Liquid  Acct 

Occupational  Disease  Acct. 

Industrial  Ins.. Acct. 

Second  Injury  Acct. 


Total  Funding 


$  663,291 

$ 

691,270 

$ 

656,235 

$ 

649,661 

$ 

621,358 

641,124 

816,926 

857,354 

887,021 

1 

,007,062 

-0- 

-0- 

-0- 

506,011 

661,761 

4,908 

6,829 

6,904 

7,200 

7,850 

-0- 

-0- 

-0- 

68,085 

150,922 

:ct.  -0- 

-0- 

-0- 

17,284 

34,280 

-0- 

-0- 

-0- 

14,623 

25,336 

-0- 

-0- 

-0- 

3,153 

-0- 

-0- 

-0- 

-0- 

-0- 

21,957 

:ct.   4,062 

56,600 

3,000 

-0- 

-0- 

;.    2,848 

2,016 

2,232 

557 

1,053 

5,845,347 

6 

,393,094 

6 

,642,963 

6 

,522,328 

6 

,736,967 

9.576 

$7 

1,508 
,968,243 

$8 

4,631 
,_173j319 

$8 

500 
,676,423 

-0- 

$7,171,156 

$9 

,268,546 

Source:   Unaudited  data  from  Executive  Budget  and  SBAS  report.  Form  641, 
dated  7/19/73. 


♦Program  structure  was  modified  in  1971-72  resulting  in  allocation  of  expenditures 
previously  classified  as  "administration." 
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ClAIlJLDXX     r 


WORKMEN'S  COMPENSATION  DIVISION 

RECAP  OF  CLAIMANT  REPLIES 
TO  LEGISLATIVE  AUDITOR  QUESTIONNAIRE 

AUGUST  1973 


Questionnaires  Mailed 

Questionnaires  returned  undeliverable 
Questionnaires  returned  completed 
Questionnaires  not  returned 

TOTAL 

Questionnaires  returned  with  usable  response 

****** 

1.   Negotiated  settlement  with  WCD  


Experienced  problems  with  WCD 


3.  Received  weekly  compensation  payments. 

4.  Received  lump  sum  payments 

5.  Engaged  an  attorney_, 


6.   Attorney  engaged  before  or  after  WCD. 
contacted 


7.   Requested  or  advised  by  someone  to. 
engage  an  attorney 


yes 
no 


yes 
no 


yes 
no 


yes 
no 


yes 
no 


before 
after 


yes 
no 


Number 

2,024 

243 
838 
943 

2,024 
824 


543 
280 


175 
648 


518 
300 


783 
41 


393 
431 


111 
269 


133 
644 


Percent! 

100% 

12%  J 
41.  A% 
46.6%  I 

100.0% 

40. 7% i 


66.0% 
34.0% 


21.3% 
78.7% 


63.3% 
36.7% 

95.0%' 
5.0% 


47.7% 
52.3% 


29.2% 
70.8% 


17.1% 
82.9% 


Note:   The  number  of  "yes"  and  "no"  answers  for  each  question  does  not 
total  824  because  come  respondents  did  not  answer  all  questions. 
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EXHIBIT   G 


WORKMEN'S   COMPENSATION  DIVISION 


SUMMARY  OF   STATE  REGULATION 


OF  ATTORNEY  FEES 


STATES  WHICH  DO  NOT  REGULATE  ATTORNEY  FEES 


1.  Connecticut 

2.  Iowa 

3.  ^fONTANA 

4 .  Nebraska 


5.  New  Hampshire 

6.  Ohio 

7 .  Pennsylvania 

8.  Washington 


STATES  WHICH  REGULATE  ATTORNEY  FEES 


L 


llforaU 
Colorado.    . 


•trlct  of  Colui&bU. 
.orld« 


CcotglA 

wall 
Idaho   . 


>ource; 


By  law,  dM  Haxlwai  fe«  la  13  percent  of  eoap«oaacloti  « 

awarded.     Th«  iLjxlaiB   Is   alv«ys    fixeil.      Medical   bentflCa 
■r«  not  uKtnt«d   to  ^terslolng   che   fca.      Payvcot    la 
usually  Iwap-ma, 

ty   law,   thert   la   a  alnltnia  frfc_  rf  15  p^Tteur  oa   Cl>a   firtt    ■ 
$1^000  or  pa.rt:       10  pecctinc    on    asount    acova    $1,000. 

*  ioard  rarely  flvaa   fva   above    t^c  atnlnua.      *f«dical 
ftcaafica  axe   doc   counced    Lo  det«r**'>i***    r  ba   t—.-f^ym^aC 
ta  uaually  iuop-sua. 

By   lav,'tha  fiaxleus  fe«    la    25    percent   ol   beocflcs   awarded, 
•ubjcct   Co   certain  tlae    I  Imlcaclona.      Slrtce  no   approval, 
required  at  hearing    level,    the   lustaua   is   always   charged. 
Medical  Wocflts   ac«  ooc   counted.      Paycenc    is  usually 
in   loitellacDta,    with   Che   attorney   recelvlnt   2S   perccot 
of  each  laatallseat   up    to    the   aazlatus. 

By  law,    Che  auxlnua  tee    Is    30   percent   on   the   first   $1,000 
or   part;   20  percent   on   ooounc   between   &l.iJOO  -   S2.0Cu; 
10  perccat   oa  aaount  above   $2,000.       In  concesccd  caavs 
the  saxlai^  Is  always  approved.      Medical   benefits   are 
counccd  ia  detcntialD(    the    fee.      Paynenc    Is  usually 
lunp-sus. 

By  policy,  tha  m^xSmua  tee  Ls  10  percent  of  the  aaounc 
recovered.  >u-dlcal  benefits  are  gcaerally  not  counted 
PayseDC   Is   usually    Lucp-sua. 

Approval   Is  on  a  caa«-by-caae   basis,    but   fee  Bay  not  be 
based  ott  the   aaount   of    the   award;    onlv   on   the   aoount 
of  vork  lAvolvcd.      Kcdlcal  benefita   are   not  counted. 
The   fee   Is   usually  paid   sa   benefits  accrue;   not   always 
lo  A  liaif    sua. 

By  law,   the  KUElniaa   fee    Is   30  percent   of    the   avatd   or 
$2,SO0  whichever    la   ssaller.      The  asxlouffl   Is  always 

■   approved.      Hedlcal   benefits   are   not    counted.      Hanner 
of   pa>'DeaC    Is  on  a   caae-by-cas*^   basis. 

Approval  Is  on  a   ca9«-6y-case    basis.      Medical   benefits   are 
(ceerally    not    counccd.       PayciLnc    is    usually    lunp-num. 
By  policy,    Ct>«  cuxlsi.:)^   fee    1»    }0  perd^-t    of   acount 
recovered.      Hrdlcal   benefits   are   counccd.      Payoent    la 
always   luap-aue. 

By  policy,    a   fee  of   1/3   of   the   award    is   approved   in 
contested     cases;    25   percent    in    »ettle=enta.      Medical 
benefits  are   ooc    counted.    Honner   of   pj-/cent    Is    on   .n   case— 
b^--casc   basis,    but    parties   BLiy   apply    for    a    luop-suo. 
Approval   is   on  a  ca»e-by-case   basis.        .Medical   benefits 
are   not  counted   la  deterelnlng    the   fee.      Payment   Is 
always   loEp-sua. 

By  policy,    the   board   follows   the   fee    schedule   of   the 
State   bar   association.      If   the   case    Is    settled   prior   to 
hearings   fee  of    25  percent   of   recovt-ry    Is   »;»proved;    If 
•attled  on   the  day  of   hearing   or   an   a--ard    by   the    board 
Is  made  a   fee   of    33-1/3   percent    Is   approved;    If   an  ofter 
la  Bade  prior   to   settl^atnt ,    a    fee   of    i3-l/3   piircent   on 
amount    tei-ovcred    exceeding    th^    offer    Is    approved;       if 
an  offer   is  ude   prior   to   an   award,    a    tee   oc    33-1/3    - 
percent  of    the    ^sount    ence^dl:*?    Che    ofircr    or    25    percent 
of    the   entire    award,    whichever    is    sa^Ller,    is    asproved. 
Kedlcal   benefits    are   not    Included    in   detcmlnlng    the    fee. 
Maansr  *{  payKeat   i*  eo  a  ease-by-casts  basis. 


Compendium  on  Workmen's  Compensation, 
Compensation  Laws,    1973. 


tlltaola     ••••••....ty  rn—lsslon  rule,  there  Is  aajcteua  fee  of  20  percent 

of   tha  award,   which   Is   usually   approvt-d    in   cbntested   ca««B 
Hadlcal  benefits,    If   disputed  or   includea    La  a   settlt^acnt 
are   included   in  determining   che    fee.      Pas-^tect    is   u«.:4lly 
Msda   In  luap~sun,    but   doteroined  or.   a   ca^e-bv-case    aasis. 

todtana  t*^*  ■..•...  Board  ruls  provides  a  oaxlaua  tee  ol  20  percent  on  f  Use 
$1,000  or  part;  15  percent  on  amounts  between  $1,000  «nd 
$3,000;  10  percent  on  aoounts  abov«.  ^i.C;^.  Toe  naxiaua 
Is  generally  fixed.  Medical  benefits  arc  not  included 
1a  detcnslnlns  the  (ea.  Haooar  of  psynent  Is  oa  a  cas4- 
ky-<ass  basis. 

Kanaaa  >•••*•••••     By  law,  tha  bsxIdub  fcs  ia  25  psrccnt  of  coapensatien 

rscovercd  by   agreement,    award  or   Judpaenc.      The   o-.axlaua 
ta  always  approved.      Medical   benefits   are   not    lnc;udvd 
Ia  dsteralnlng   the    fee.      Kanner  of    ps/sent    is  on  a   casa* 
b7-<aaa  basis. 

Kentucky      •••••••..   By  law,   the  naxlaua  fee    is   10   percent   of    the   amount 

racovered.      The  oaxtmaa   is   always   fixed.      Medical   benefits 
are   not   Included   In  decerolnlng    che   fee.      Payoent    is 
always  Bade    in  a   luap-sua. 

ttealalana  ••••..•••By  law,  the  saxleiua  fee  Is  20  percent  on  the  first  S5.000: 
10  percent  on  aaouncs  above  S5.000.  The  caxlo^^  is  always 
approved.  He^ilcal  benefits  are  not  Included  in  deterainlc 
tha   fee.      Payment    Is   usually  c^de    in  a   iusp-sua. 

Maryland      ••.■•••..By   policy,    the  Daxlaua   fee    Is   20   percent   on   the    first 

$7,000;    15  percent  on   aaouncs   between   $7,000  and    $2^.000; 
10  percent   on  aoounts   above    $25,000.      Trm  cixlnua   xa 
tcacrsUy  approved.      Medical   benefits   are   not    Included 
Id  determining   the    fee.      Payoent   is  always   bade    In  a 
ItBp-sua . 

KasaaclniseCCa   ••...•.By   policy,    the  aaxlauia   fee    la   20  percent  of   the  award,   but 
approval    is  on  a   case-by-case   basis.      Kedlcal   bene:ics  are 
(coarally  not   included   In  decerolning   the    tee.      Payacata 
arc   alwaya  nade    in  a   luap-sua. 

Kichlgai\     ••••.••..By  ruls,    the  maxlcaa   fet:    is   30   percent  of    the  award,   which 
Is  alwaya  approved    In  contested   cases.      Medical   benefits 
•  art   Included    in  detemlnlng   the   fee.      Paycent    Is   usually 

Bade    in  a   lusp-sum. 

Klonaaota  ..••••,    ..By   policy,    the  siaxlaua   fee   Is   25   percent   of  the   award.      Tt. 
Baxlsua  ia  always  approved    In  contested   cases.      Medical 
benefits  are   not    Included    in  detemlnlng   cSe    fee.      Pay- 
Beat   la  usually    in   Inscalloents,    che   attorney   receiving 
25  parccot   of   each   pa>-Qent . 

Klsslsslppi   ........By   law,   the  aiaxlaua   feo    Is   25  percent   of   the   award.      Tha 

maxlBUB  is   slways  approved   in  contested  cases.      Payveot 
Is  always  nade    In  a    lu=p— sua. 

Missouri      •••••••.,   Approval   of    the   fee   is   on  a   case-by-case   basis,    but   genera 

no  Bore   than   25   percent   of    the   award   will    be   allowed. 
Madical  benefits   are   not    included   in   determining   the   fee. 
Manner   of   payment    Is   on  a  c-se-bv-case   basis. 

Rev  Jersey •..By   law,    che   aaxtmua   fee    Is   20   percent   ot    the   jud^eocnt. 

If   compensation    Is    offered,    tender<;d    In   good    faith  or 
paid   prior   to   hearing,    the   foe  will   be   allc-.x*d  oniv  that 
part  of    the   judgement   or   award    in   excess    ol    c.ie   acoi::it 
offered,    tendered   or   paid.      If   the   a=ounc    oi    ;ud^e=ent 
(or   excess  beyond   good    faith  offer)    Is    irs>    Lnan   iZ^jO, 
A   fee  of  not   more    than   S50  cay  be  allowed.      T^.e  caxisua 
t»  rarsly  allowed;    fee    is   usually   16-2/3   -   17-1/2   percent 
of  the  cwsrd.      Kedlcal   benetlts   sre   generallv  noc    Includes! 
Ia  datervinliig   tha   fee.      PayBcat    is  always   aade   ia  lua^ 

National  Commission  on  State  Workmen's 
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EXHIBIT   G    (Cont 


I 


I 


.  VtMr«  ao  court  proceedings  are  requtr«<I,   tfH  «a«lmum  fee 
la   10  percent  of   the  whole   amount   recovered.      There    Is 

'  no  «(>prov«l   required    in   such  cases   so   the  auiijBUB   la 
alwsjfl  chsrged.      Where   proceedings   are   necessary,    the 
fc«    Is   fixed   oa  a  case-by-case    basi».      .-icdieal   benefits 
«r«   IncUided   In  determining   the   fee.      Pajmcnc   Is  always 
nada   la  a  lump-sum. 

F««  Is  approved  on  a  caae-by-case  basts,  tmc  In  no  cas« 
wiy  fcs  be   based  on    the  actounc    of    the   award;   only  on 
••rviccs  perfomed.      Medical    benefits   Are   aot    Included 
In  dcceminlng  the   fee.      PaymeQC    is  always  nade    in  a 


r  York 


ROTCh  CnrollAA     ......   Coaolsaloa   follows   guidelines   of   State   Bar  Aasocistion: 

a  nlnlnua  fee  of   15  percent   of    recovery   but   not    to 
•xcced  25  percent   of    recovery.      Approval    is  on   a  case- 
'by-casa  bssls.      Kedlcsl  benefits  are   generally  not    lo- 
elttdcd   In  deteraining    the    fee.      Payment    is  always  SMda 
la  a  lunp-aua. 

North  Dakota     ....•••  Sj  nils,   the  tf   la  $20  an  hour;  never  based  ea  the  award 
TtM   f«e   Is  paid  by   a  State   fund   whether   or   not   the   clala- 
mnt  prevails.     Medical   benefits   are   not    loclwded   In 
detamlnlng   the   fee.      Payment    la   always   siadc    in   a    luop-suc 

OkXabona      ..•••■•..By  rule,    the  maxlmua   fee    is    20   percent   of    the   award    in 
contested   cases;   quantum  oerult    In  uncontested   ca^tri. 
Thcnaxinuo  Is   always   approved.      Medical   benefits   are 
not   Included    in  deCenalnlng   the   fee.      Hanaec  of   payment 
la  determined  on  a   case-by-case   basis.       If    Xha  award    Is 
In   InscallocnCs,   the   attoreny   receives  every   fifth  check 
up   to   20  percent  of    the   total   award. 

Oregon .Board   follows   the    fee   schedule   of    the   State   Kar  Assocla- 

tloa;   najtlauo   fee   of    25   percent  of    c^e   awacd  or   $I,5C0 
vfelchcver    Is    less.      The  luxLoium   is   usuallv   approved. 
Medical  benefits  are   not    included    In   deturmtolng   the    fat. 
•  Hanner  of    pa^iacnt    is  on  a  case-by-case   basis. 

FucrCo  Rico   •>•••■.«   By   policy,    the  maxKnun  fee    is    15   percent   oi   the   award    in 

Contested  cases;    5   percent   of   aoount    recovered   bv    sectieme 
but   in  no  case  uy   fee   exceed   SI, 000.      The  maxlsua    Is   usud 
fixed.     Hedlcal   benefits   are   not    Included    In  deteraining 
tha   fee.      Paynent    Is  always  made   In   a    lumo— sua. 

Khode   Island      ...*...    By  policy,    the  oaximua   fee    Is    IS   percent    of   the   award. 
Tbe  naxlBua   Is  usually   approved.      Medical   benefits   are 
not   Included    in  determining   the    fee.        Payment    la   always 
■ada   Id  a   lump-sum. 

Sontti  Carolina      ......   Fee   Is  approved   on   a   case-by-case   basis,    bat    33-1/3  percer 

la  usually  ailuued    in  contested   cases.      H«fdical    benefits 
ara  not   Included    in  determining    the    fee.         Payoaat 
la  generally  made    in   a   lump-suo. 

South  Dakota Departnent    follows   guidelines  of   State    B.>r  Associatloo: 

.   nsrlBHiin   fee   not   Co   exceed    33-1/)   percent   of   Awurd  on 
caae   going   to  hearing,    25   percent   of    award    If    case  does 
not   go   to  hearing.      Kedical   payments   may   be    included    in 
^tarvlnlng  the  fee.     Payment   la  aooetlnes   In  a   lump-sms. 


Taanasaaa By  lav,    the  naxlmun   fee   Is   20  percent   of   the  anouot    ^ 

recovered.      The  m<ixlQuxD    is   always   approved.      Hedlcal  ■ 
benefits  are   not    Included    In  detenalning   the   fee.  " 

Fayneoc   Is   always  made    in   a   lucip-sua. 
••*••   ■    ••.•••••••-   By  law,    the  maxlaua  fee    Is   25  percent   of    tha   total 

recovery.      In  contested   cases   the   naxlouo    la   always 
approved.      Hedlcal   benefits   are    inc  —  ^J    in  detemial^ 
***•    f«e*      Payocot    Is    generally   maOe    In   a    luop-sua.        I 

"*•* By   nils,    the  maximum   fee    la   5^5   an   hour   or   U   perceccB 

the    award,    whichever    is    less.      A    fee    lu   excets    of    $ll'ii' 
1200   Is  rarely   fixed   by   theConmtsalon.      Medtral   benefits   t 
not   Included    in  determining    the    fee.      Payment   la  alway« 
Bade   in  a  lump-sua.  { 

'•'■*■'   •    •    . •  Approval   Is   on   a   case-by-case   baols;    averajtc    fee   allol 

la  15   percent   of   the   award.      KedlCdl    bcncdcs   are   not^B 
Included   in  detemlning   the    fee.      Payment    Is   usually    _^e 
in  a    luap-sua. 

TlrglnU Approval   is   on  a  case-by-caae   basis.      Medical  be'nefits 

are   not    Included    In  determining   the   fee.      Payment    la 
usually  Biade   in  a    luop-sua.  ^ 

****■•   • The   employer    Is   assessed    the   fees   of   the  eoplovers        M 

attorney,    if    in    the  Coczilssloner 's    judgement    the  ijk 

services  of    the   attornoy   were   necessary   to   prepare 
expeditious   despositlon    of    the    case, 
Maaaachuaatta   .......    In  any  proceeding  brought    by   the    Insurer    to  dlscontlnur 

compensation,  wherein  the  insurer  Is  ordered  to  <:&n[;^ 
payments,  Che  cnployee  la  awarded  reasonable  actorneyVl 
fees.  m 

Kebraaka     Whenever  an  employer   refuses   payment   or  neglects   to 

pay  compcnaatlon   for   20  days   after    Injury,    and    proceeding 
are  held,    the   employee   shall   be   allowed   a   reasonable 
attomey'a   fee. 
Maw  Jaraay      ....■...,    it    !•  within   the  discretion  of    the  Hearing  Officer   toM  1 
a  party    in  whose   favor   Judgeoeot    ia  entered  a   reasonafl 
attomey'a   fcs.  | 

■  lev  Mexico (,)   Where    the   court    is   called   upon    to   approve   a    iettlencn 

and  the  eoplovee  is  not  represented  by  counsel,  the  court 
fcay  appoint  counsel  and  fix  his  fee  to  be  taxed  as  costs 
against  the  employer.  (b)  If  the  eraployee  Is  represei^  i 
by  counsel,  his  fee  Is  taxed  as  costs  against  the  '3?H  e 
(c)  Where  the  claimant  collects  cotrp«!nsat  Ion  throu^.i  X  j 
proceeding,  the  fee  of  his  attorney  la  paid  by  the  erpioj 
In   addition   to   cocpen:iatIon. 

Oregon .,X£a  direct   responsibility  eicployer   or    the   State   cosroenss 

department   refuses   to   pay  cocipcnsat  Ion  due   under   an  oa      - 
or   otherwise   unreasonably   resists    the   pa>'menc  of   coEp-B 
eosation,    the   coployer   or   department    shall    pay  a    reasA    : 
attorney's    fee.  W 

thoda  Xalaod      Counsel   fees   are   awarded    to   employees  who   successfLlly 

prosecute   petitions    for   cocpen^at Ion,    for   medical   expense 
aod   to   amend   prellolnary   agreements. 
vec«i>aC      .•■■••«,    ^     The   Commissioner   may   allow   the   claimant    to   recover   te^a   > 
abla  attorney  fees  when  he  prevails.  ^ 


\ 


Source:      Compendium  on  Workmen's  Compensation, 
Compensation  Laws,    1973. 


National   Commission  on  State  Workmen 


^ 
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600  Park   Avenue 

Helena,  Montana  SUeOJ 

(40G)  442-5141 


January  4,  1974 


Mr.  Alorris  I>.  HeusoU 
].o(>;!sl;)tivt'  Amiilor 
C;ipil()l  iMiihiiiip," 
Helena,  i\i(>nta)i;i    59G01 

D(^ar  Mr .  Ionised: 

Pursuant  Id  your  request,  I  have  enclosed  my  report  on  the  Workmen's  Compensa- 
tion Oivisioii  of  til'-  Sale  of  Montana.    The  comments  and  recommendations  stated 
lioriMii  wer.'  based  on  information  obtained  from  t)ie  office  of  the  l^opislntive  Auditor, 
as  .W'(41  as  from  oDu.'r  sources,  as  deemed  necessary. 


I 
f 
I 
P 

I 


Sincerely , 


/  y  „ 


/ 


Alton  P.  Hendrickson.  ASA 


APII/  jw 
F.ne . 


i^lUG  1974 

MONTANA  LEGISLATIVE  AUDITOR 
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INTRODUCTION 


Workmen's  compensation  insurance  is  available  to  Montana  employers  through 
one  of  three  plans: 

Plan  I  Self-insurance 

Plan  II         Private  carriers  (insurance  companies) 

Plan  III       Workmen's  Compensation  Division's  state  fund 

Plan  I  can  only  be  selected  by  employers  large  enough  to  absoi^b  the  contingency 
risk .    Plans  II  and  III  ai'e  available  to  all  employers .    The  benefits  and  rate  filings 
are  prescribed  by  legislation  applicable  to  compensation  insurance  in  Moniana. 
Under  guidelines  established  by  the  National  Commission  on  State  Compensation 
Insurance,  the  benefits  were  amended  as  of  July  1,  1973. 

While  the  state  fund  is  permitted  to  promulgate  its  own  rates ,  private  carriers  offer- 
ing compensation  insurance  must  use  the  rates  established  by  the  National  Council 
on  Compensation  Insurance  with  appropriate  adjustments  for  volume  discounts ,  ex- 
perience ratings,  dividends  and  uniform  modifications  at  the  carriers'  discretion. 
The  NCCI  is  a  statistics  compilation  and  rate  making  bureau  with  regional  offices 
serving  the  United  States  and  was  established  by  the  National  Association  of  Insur- 
ance Commissioners  to  provide  these  services  to  the  various  states .    Montana  is  a 
member  of  the  NCCI  and  is  serviced  by  the  Northwestern  Compensation  Plating  Bu- 
reau of  Portland ,  Oregon . 

A  review  has  been  conducted  into  the  rate  making  procedures  of  the  Workmen's 
Compensation  Division  of  the  State  of  Montana  and  the  actuarial  services  provided 
to  it.    The  review  was  based  upon  information  and  data  maintained  by  the  Workmen's 
Compensation  Division ,  telephone  conferences  with  members  of  the  National  Council 
on  Compensation  Insurance,  the  Northwestern  Compensation  Rating  Bureau  and 
the  laws  of  Montana  applicable  to  compensation  insurance .    A  summary  of  our  find- 
ings and  recommendations  are  contained  in  this  report  as  requested  by  the  Legisla- 
tive Auditor. 
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REVIEW  OF  CURRENT  PROCEDURES 


As  permitted  by  law,  the  Workmen's  Compensation  Division  promulpater,  its  own 
rates  which  are  adjusted  annually  based  on  the  actual  experience  in  each  employer 
classification.    An  actuarial  consulting  firm  is  retained  to  develop  these  manual 
rates .    Experience  refunds  are  given  to  employers  at  the  end  of  each  fiscal  year 
provided  certain  requirements  are  met  and,  in  particular,  that  the  incurred  pre- 
miums exceed  the  am.ount  reserved  for  incurred  losses.    The  experience  refund, 
which  is  a  form  of  dividend,  is  determined  by  the  Workmen's  Compensation  Divi- 
sion. 

In  comparison  to  the  National  Council  on  Compensation  Insurance  manual  rates 
used  by  private  carriers,  the  state's  manual  rates  are  lower  in  approximately  two- 
thirds  of  the  classifications  and  higher  in  the  remaining  one-third.    However,  this 
statistic  is  not  necessarily  a  true  indication  of  the  actual  rate  differences  since  pri- 
vate carriers  offer  a  modified  rate  to  certain  employers  based  on  actual  experience 
in  the  preceding  three  years.     The  differences  in  the  manual  rates  arise  mainly  as 
a  result  of  the  statistics  used  to  determine  the  net  rates  before  they  are  adjusted 
for  expenses.    The  NCCI  uses  statistics  based  on  all  employees  covered  by  work- 
men's compensation  insurance  in  Montana  while  the  state's  rates  are  based  on  only 
the  statistics  of  the  employees  covered  by  its  fund.    Because  the  state's  rates  are 
based  on  the  experience  of  a  smaller  number  of  lives ,  its  rates  would  tend  to  fluctuate 
m.ore  from  year  to  year .  Another  factor  causing  differences  in  the  rates  could  be  the 
adjustments  used  to  develop  the  manual  rates  from  net  rates .  After  net  rates  are  calcu- 
lated from  statistics,  they  must  be  increased  to  cover  administive  expenses,  acqui- 
sition costs,  taxes,  profits,  etc.    While  the  adjustment  techniques  for  the  NCCI  and 
the  state  were  not  available ,  we  would  assume  the  techniques  to  differ  since  the 
state's  rates  need  not  be  increased  for  acquisition  costs  and  profits. 

In  determining  its  liabilities,  the  Workmen's  Compensation  Division  annually  es- 
tablishes reserves  in  each  of  several  categories .    These  reserves  are  developed  in- 
ternally and  evaluated  periodically  for  adequacy  by  an  actuarial  consulting  firm. 

As  a  member  of  the  National  Council  on  Compensation  Insurance,  the  Workmen's 
Compensation  Division  is  also  required  to  maintain  records  which  are  submitted  to 
the  statistical  division  of  the  NCCI  in  New  York .    These  statistics  together  with  those 
supplied  by  private  carriers  are  compiled  to  develop  NCCI's  Montana  rates  used  by 
private  carriers . 
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RECOMMENDATIONS 


(1)       We  recommend  that  the  Workmen's  Compensation  Division  consistently  use 

the  insurance  rates  developed  annually  by  the  NCCI,  subject  to  the  approval 
of  the  Insurance  Commissioner.    Because  of  savings  in  acquisition  costs,  tax- 
es, and  possible  administrative  efficiency,  it  mipht  be  will  to  reduce  all  state 
rates  by  a  uniform  percentage,  such  as  20%.    As  in  the  past,  individual  employ- 
er refunds  would  be  made  at  the  end  of  each  year  of  favorable  experience . 

This  recommendation  is  made  for  several  reasons: 

(a)  Because  of  its  vast  experience  and  facilities  as  well  as  its  access  to  a 
larger  volume  of  accurate  statistics,  the  NCCI  is  better  equipped  to  pro- 
duce meaningful  rates  than  a  private  organization. 

(b)  The  rates  would  be  in  direct  proportion  to  those  used  by  private  car- 
riers and  would  not  have  the  random  inconsistencies  which  now  occur. 
As  a  result,  the  rates  should  be  more  palatable  to  everyone,  particular- 
ly the  employers. 

(c)  The  rates  are  already  being  produced  by  the  NCCI  for  Montana  and  thus 
no  additional  expenses  would  be  incurred .    The  charges  currently  being 
incurred  for  the  production  of  the  state  fund's  rate  would  be  eliminated. 

(d)  Of  each  $1.00  of  premium  determined  by  the  NCCI ,  approximately  60  cents 
is  needed  to  pay  claims  and  40  cents  is  for  expenses .    Of  the  40  cents , 
17.5  cents  is  for  acquisition  costs  and  2.5  cents  is  for  profits.    These  two 
expenses  are  a  necessary  operational  cost  of  private  carriers ,  but  not  of 
the  Workmen's  Compensation  Division.    It  is  on  this  basis  that  the  uni- 
form reduction  of  20%  is  suggested.    If  the  premium  is  not  reduced,  an 
adjustment  should  be  made  at  the  end  of  the  year  through  a  larger  divi- 
dend .    The  advantage  of  a  reduced  premium  is  that  the  employer  will  not 
be  required  to  invest  as  much  working  capital  during  the  year  only  to 
have  it  refunded  at  the  end  of  the  Year . 

(e)  The  NCCI  rates  have  generally  been  accepted  by  other  states  offering 
compensation  insurance  in  competition  with  private  carriers.    The  NCCI 
office  in  New  York  is  only  aware  of  two  of  the  twelve  states  which  do  not 
base  their  rates  on  the  NCCI  rates,  Maryland  and  Montana. 

Four  of  the  ten  states  using  the  NCCI  rates  reduce  their  rates  by  a  flat 
percentage;  Colorado,  New  York,  Oregon,  and  Utah. 
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(2)  As  noted  earlier,  private  carriers  are  offering  experience  rates  to  qualifyinj^ 
employers.    These  rates  can  be  higher  or  lower  than  the  manual  rates,  depend- 
ing upon  the  past  experience  of  the  employer,    V/e  recommend  that  the  Work- 
men's Compensation  Division  offer  its  employers  similar  experience  rates  as 
established  by  the  NCCI.    This  approach  would: 

(a)  Encourage  safety  in  industry  by  recognizing  favorable  past  experience 
in  the  form  of  premium  discount  at  the  deginning  of  each  year . 

(b)  Equitably  penalize  poor  past  experience  on  an  individual  basis  rather 
than  on  a  classification  basis.    Overcharges,  in  the  event  of  improved 
experience ,  would  be  adjusted  through  dividends  at  the  end  of  each 
year. 

(c)  No  additional  expenses  would  be  incurred  by  the  Workmen's  Compen- 
sation Division  since  experience  rating  is  included  in  the  services  pro- 
vided by  the  NCCI. 

(3)  Certain  fixed  costs  are  incurred  for  record-keeping  and  administrative  costs 
by  the  Workmen's  Compensation  Division  on  all  employers  covered,  whatever 
their  size.    Therefore  the  actual  cost  per  premium  dollar  decreases  as  the  size 
of  the  premium  increases ,    We  recommend  that  the  state  incorporate  a  schedule 
for  reducing  the  charges  to  employers  whose  annual  premiums  exceed  specific 
minimums.    The  reductions  would  vary  with  size  of  the  premiums.    Private  car- 
riers as  well  as  most  state  funds  offer  such  reductions  to  their  clients , 

(4)  Because  the  state  fund  covers  more  individuals  than  any  private  carrier  in 
Montana,  it  has  the  most  meaningful  experience  to  offer  the  NCCI  in  its  rate 
making  procedure .    It  is  therefore  essential  that  every  effort  be  made  to  pro- 
vide the  NCCI  with  complete  and  accurate  statistics.    While  it  is  recognized 
that  the  Workmen's  Compensation  Division  has  cooperated  with  the  NCCI  in 
providing  requested  records,  it  is  our  understanding  that  improved  record- 
keeping techniques  could  provide  more  meaningful  statistics.    We  therefore 
recommend  that  the  NCCI  be  requested  to  assist  the  Workmen's  Compensation 
Division  in  reviewing  its  record-keeping  system  and  in  designing  new  pro- 
cedures, where  feasible,  to  obtain  the  best  possible  statistics. 

(5)  Reinsurance  is  the  process  whereby  an  insurer  transfers  a  portion  of  its  own 
risk  to  another  insurer;  this  is  particularly  advantageous  in  the  event  of 
catastrophic  losses.    The  Workmen's  Compensation  Division  has  been  covered 
by  reinsurance  since  1969  in  addition  to  maintaining  a  catastrophe  reserve  of 
$750,000.    We  have  not  determined  if  the  present  reinsurance  program  provides 
adequate  coverage  or  if,  in  fact,  it  provides  more  coverage  than  is  practical. 
We  recommend  that  a  complete  investigation  be  conducted  into  the  adequacy  of 
both  the  reinsurance  program  and  the  catastrophe  reserve.    Such  investigation 
should  include  a  report  on  the  past  experience  of  the  coverage,  including  prem- 
iums paid  and  payments  received.    Guidelines  should  also  be  established  for 
the  amount  of  risk  the  state  should  retain  and  self-insure. 
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(6)       We  recommend  that  the  Workmen's  Compensation  Division  retain  and  indepen- 
dent actuarial  consulting  firm  to  provide  an  actuarial  valuation  report  on  the 
state's  fund  annually.    An  actuarial  firm  is  presently  retained  to  develop 
rates  and  review  reserves,  but  an  actuarial  valuation  is  not  provided. 

The  purposes  of  the  actuarial  valuation  would  be;    (1)  to  provide  a  summary 
of  the  assets  and  liabilities  of  the  fund,  (2)  establish  necessary  reserves, 
(3)  determine  the  current  years'  gain  or  loss,  and  (4)  provide  an  objective 
analysis  of  the  financial  condition  of  the  fund.    None  of  these  subjects  are 
currently  included  in  the  annual  actuarial  report  submitted  to  the  Workmen's 
Compensation  Division . 
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COMMENTS 


It  is  our  opinion  that  the  implementation  of  the  recommendations  in  this  report  | 

would  be  advantageous  to  the  operation  of  the  Workmen's  Compensation  Division 

of  the  State  of  Montana  for  several  reasons:  i 

(1)  The  rates  would  be  more  consistent  with  those  used  by  other  insurers 
and  would  more  clearly  define  any  competitive  edge  over  private  car- 
riers . 

(2)  Beirjg  based  on  a  larger  volume  of  statistics,  the  rates  would  have  less  f 
chance  of  random  fluctuation  and  should  more  accurately  represent  the  I 
experience  of  Montana  employers . 

>  (3)       The  Workmen's  Compensation  Division  would  be  relieved  of  its  respon- 

sibility for  promulgating  rates  and  the  expenses  incurred. 

(4)       A  periodic  actuarial  valuation  would  better  reflect  the  fund's  financial 

position,  as  well  as  offering  guidelines  for  future  changes  and  improve- 
ments . 

There  were  no  indications  in  the  documents  provided  by  the  office  of  the  Legislative 
Auditor  which  would  represent  or  signify  financial  weaknesses  in  the  insurance  funds 
administered  by  the  Workmen's  Compensation  Division  of  the  State  of  Montana.  Because 
of  the  lack  of  documentation  as  to  the  basis  for  reserves ,  we  are  unable  to  offer  an  in- 
dependent judgement  as  ot  the  financial  strengths  or  weaknessess  of  the  insurance 
fund.    We  can  offer  reference  to  page  9  of  the  Actuarial  Review  Concerning  Manual 
Rates  Effective  July  1,  1973  which  states  the  opinion  of  G.  Frank  Waites  of  Coates, 
Herfurth  &  England ,  an  actuarial  consulting  firm ,  that  the  fund  can  be  maintained  on 
a  sound  financial  and  actuarial  basis  by  adjusting  rates  each  year  to  conform  to  chang- 
ing experience  and  benefits . 

While  it  can  be  maintained  on  a  sound  financial  and  actuarial  basis  by  adjusting  rates 
each  year ,  it  is  our  opinion  that  the  truest  indication  of  whether  such  is ,  in  fact ,  the 
case  can  best  be  determined  through  an  annual  actuarial  valuation .    Such  a  valuation 
should  be  conducted  externally  by  a  qualified  independent  actuarial  firm .    The  val- 
uation shotild  be  complete,  with  particular  emphasis  on  experience  gains  and  losses, 
including  an  analysis  as  to  the  reasons  for  them.    An  actuarial  valuation  was  not  with- 
in the  scope  of  tliis  report,  nor  the  annual  report  submitted  by  Coates,  Herfurth  &  Eng- 
land. 
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Service  to  clients  is  a  vital  function  of  carriers  of  compensation  insurance.    Pe- 
can se  a  review  of  the  services  provided  by  the  Workmen's  Compensation  Division 
v.as  not  v.iihin  the  scope  of  this  report,  no  comments  or  recommendations  have 
been  made  on  this  subject. 
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The  Honorable  Harold  E.  Gerke,  Chairman 
Joint  Legislative  Audit  Committee 
State  Capitol  Building 
Helena,  Montana   59601 

Dear  Representative  Gerke: 


Enclosed  are  the  responses  of  the  Division  of  Workmen's  Compensation  to  the  various  rec- 
ommendations made  by  the  Legislative  Audit  Office  relative  to  the  operations  of  the 
Division. 

We  appreciate  the  opportunity  to  review  the  audit  findings  and  have  our  comments  in- 
cluded with  the  published  report.  You  will  note  that  we  have  agreed  with  a  majority 
of  the  recommendations  or  offered  viable  alternatives.  In  those  instances  where  we 
have  disagreed,  we  have  briefly  indicated  the  reasons  for  our  disagreement.  After  a 
more  detailed  stud/  of  the  final  recommendations,  we  will  be  happy  to  offer  a  more 
indepth  explanation  at  your  convenience. 

We  sincerely  appreciate  the  efforts  of  the  Legislative  Auditor  and  his  staff  and  com- 
pliment them  on  the  professionalism  they  displayed  in  the  conduct  of  this  audit. 

Please  advise  us  if  we  can  be  of  any  further  assistance. 

Sincerely,/^' 


Lawrence  M.  Zanto 
ADMINISTRATOR 
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INSURANCE  COVERAGE 
ENROLLMENT  OF  EMPLOYERS 

■ 

Recommendation  -  Page  22 

1.     Consult  with,  the  Employment  Seaurity  Division  to  devise  a  mechanical 
means  of  preparing  an  exception  list  of  employers  registered  with  one 
agency  but  not  the  other. 

We  agree  with  this  recommendation  and  have  initiated  contact  with  the  Employment 
Security  Division  (ESD).  We  are  in  the  process  of  designing  a  new  data  processing 
system  which  will  better  fill  the  needs  of  the  Division.  This  system  will  consider  in- 
cluding a  common  number  that  can  be  used  to  cross  reference  the  ESD  and  Division  files. 

We  do  question  the  validity  of  the  auditors'  projections  on  Page  17.  We  under- 
stand that  the  universe  (18,000  employers)  used  by  the  auditors  includes  all  employers 
registered  with  ESD.  Since  all  employers  registered  with  ESD  do  not  require  workmen's 
compensation  coverage,  they  should  be  excluded  from  the  universe  before  projecting  the 
number  of  employers  requiring  coverage.  The  auditors,  however,  have  apparently  identi- 
fied some  employers  registered  with  ESD  who  do  not  have  coverage.  We  would  appreciate 
receiving  a  list  of  these  employers  so  that  we  can  follow  up  on  this  to  assure  that  the 
necessary  coverage  is  obtained. 

We  understand  that  the  comparison  of  ESD  and  Division  employers  was  made  in  the 
month  of  October  1973,  three  months  after  compulsory  coverage  went  into  effect.  It  is 
not  surprising  and  hardly  critical  that  the  auditors  were  able  to  identify  some  firms 
that  were  not  covered. 

The  Division  has  labored  under  difficult  circumstances  all  year  just  trying  to 
enroll  employers  seeking  coverage.  From  July  1,  1973  to  April  1,  1974,  the  number  of 
employers  enrolled  under  Plan  III  increased  from  8,573  to  15,626.  The  staff  has  put  in 
many  extra  hours  and  weekends  attempting  to  process  and  enroll  all  the  new  employers. 
Although  we  were  unable  to  thoroughly  research  the  16  firms  identified  in  the  auditors' 
sample  as  not  being  covered,  we  did  find  that  at  least  three  were  enrolled  within  a  few 
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■.months  after  the  auditors'  October  review.  In  addition,  we  found  one  firm  that  ap- 
parent! y  does  not  even  require  coverage  since  it  has  no  employees  and  is  a  sole  prop- 

D  rietorship  in  a  professional  occupation.  This  tends  to  invalidate  the  auditors'  pro- 
jections. 

I        AUDITOR'S  COMMENTS 

Our  projection  of  uninsured  employers  is  absolutely  sound.   The  18,000 

"        employers  registered  with  ESD  is  a  rounded  figure  used  for  report  purposes. 

As  of  November  1,  1973,  there  were  actually  18,291  active  en5>loyers  registered 
with  ESD.   ESD  and  the  division  basically  exempt  the  same  employers  from 
coverage  except  for  two  categories,  agricultural  employers  and  casual 
employers.   In  the  first  instance,  i.e.,  agricultural  employers,  coverage 
is  required  by  the  division  but  not  by  ESD.   Consequently,  agricultural 
employers  are  not  included  in  the  projection.   In  the  second  instance, 
casual  employers  with  payroll  in  excess  of  $500  per  year  are  required  to  have 
coverage  by  ESD  but  not  the  division.   ESD  advised  us  that  active  employers 
in  this  category  are  less  than  100  in  number.   Since  we  cite  the  figure 
of  18,000  and  use  statistical  sampling  procedures  which  result  in  a  range 
projection  as  presented  in  the  report,  100  employers  or  less  has  very 
little  effect  on  the  projection  which  indicates,  irrespective  of  specific  numbers, 
that  a  substantial  number  of  employers  are  not  insured  as  required  by  law. 

The  law  on  compulsory  coverage  was  enacted  March  29,  1973,  and  our 
sample  was  selected  from  employers  on  record  as  of  November  1,  1973.   This 
gave  the  Division  seven  months  to  (1)  obtain  a  listing  of  all  employers 
from  ESD,  (2)  extract  those  employer  names  not  covered  by  Plan  II  or  Plan 
III,  (3)  notify  the  new  employers  of  the  compulsory  coverage  requirements, 
and  (4)  receive  applications  from  the  new  employers. 

Notwithstanding  this,  a  substantial  number  of  employers  were  found 
not  to  have  coverage  and,  in  fact,  one  of  the  uninsured  employers  disclosed 
by  our  sample,  which  the  division  was  unaware  of,  is  within  one  city  block 
of  the  division  premises  in  Helena. 
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Finally,  it  is  difficult  to  envision  how  the  division,  after  having 
seven  months  to  identify  and  enroll  employers  under  a  compulsory  law,  can 
simply  dismiss  the  significance  of  14.2  percent  by  saying  that  it  is  not 
"surprising  nor  critical"  that  "some"  employers  were  not  covered. 

The  one  firm  referred  to  by  the  division  as  sole  proprietorship  is 
in  fact  a  professional  corporation,  having  two  corporate  officers. 
Section  92-208,  R.C.M.  1947,  states  that  officers  of  corporations  may 
elect  not  to  be  bound  as  employees  under  the  Act  by  a  written  notice  in 
the  form  provided  by  the  Division.   This  election  not  to  be  bound  was 
not  and  has  not  been  made  by  the  corporation. 


Recommendation  -  Page  22 

2.     Establish  routine  procedures  for  the  follow-up  and  enrollment  of  em- 
ployers identified  by: 

(a)  Comparison  to  Employment  Security  Division  records. 

(b)  Safety  Bureau  inspections . 

(a)  Cancellation  due  to  delinquent  premiums. 

(d)  Research  of  medical  claims. 
Although  the  Division  has  followed  up  to  determine  whether  employers  were  en- 
rolled, we  agree  that  routine  procedures  should  be  established.  We  intend  to  prepare 
written  procedures  for  follow-up  and  document  the  actions  taken. 

The  information  contained  in  the  auditors'  report  on  Pages  18  and  19  concerning 
the  follow-up  on  employers  identified  by  the  safety  inspections  conflicts  with  the  in- 
formation available  in  our  records.  We  were  able  to  identify  23  of  the  29  employers 
reported  by  Safety  as  not  having  coverage  during  July  1973  to  December  1973.  Appli- 
cations were  sent  to  six  of  these  employers  and  although  the  auditors'  report  indicates 
that  the  remaining  firms  were  not  contacted,  the  Division  did  follow  up  and  determine 
that  in  seven  cases  no  coverage  was  necessary  and  in  five  cases  the  firms  were  covered 
under  Plan  II  or  III.  In  the  case  of  the  post  and  lumber  firm  mentioned  in  the  report, 
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the  matter  has  been  turned  over  to  the  Division's  legal  counsel. 

In  summary,  the  recommendations  suggest  the  establishment  of  procedures  to  follow 
up  on  employers  who  are  identified  through  the  routine  and  normal  course  of  the  Division's 
operations.  As  previously  stated,  we  agree  with  this  concept.  However,  the  auditors 
imply  that  the  Division  should  seek  out  employers  who  have  no  coverage.  If  the  auditors 
believe  this  to  be  the  direction  the  Division  should  take,  this  requires  an  increase 
in  personnel  and  resources.  Seeking  out  employers  who  have  no  coverage  expands  the 
acitivities  of  the  Division  beyond  what  is  contemplated  in  the  recommendations.  We 
are  not  necessarily  opposed  to  such  a  role  but  it  must  be  pointed  out  that  such  an 
activity  would  require  increased  funding. 

APPLICATION  OF  PENALTIES 

Recommendations  -  Page  25  and  26 

1.  Seek  application  of  the  penalties  required  by  Section  92-20? ^  R.C.M. 
1947,  against  all  employers  who  refuse  to  obtain  worhnen's  compensa- 
tion insurance. 

2.  Seek  the  legislation  necessary  to: 

(a)  Repeal  the  provisions  of  Section  92-211,  R.C.M.    1947. 

(b)  Establish  a  special  compensation  fund  for  payments  to  uninsured 
employees  to  be  funded  by  assessments  to  all  three  plans. 

(c)  Allow  injured  employees  of  uninsured  employers  the  option  of 
suit  against  their  employer  or  compensation  from  the  special 
compensation  fund. 

(d)  Allow  the  division  to  pay  medical  and  disability  compensation 
at  the  option  of  the  injured  employee  in  exchange  for  the  right 
to  subrogation  of  the  employee's  interests, 

(e)  Allow  the  division  to  undertake  actions  against  uninsured  em- 
ployers to  recover  the  costs  of  the  compensation  paid  to  the 
injured  employees . 

The  Division  agrees  that  willful  violations  of  the  compliance  requirements  in  the 
law  should  result  in  a  request  to  county  attorneys  that  charges  be  brought  in  such  in- 
stances. 
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The  recently  revised  Workmen's  Compensation  Act  now  covers  most  employers  and  em- 
ployees as  indicated  by  the  legislative  auditors.  It  has  been  a  monumental  task  to 
attempt  to  bring  all  employers  in  compliance.  The  Division  has  carried  on  a  public 
awareness  campaign  in  order  to  explain  the  new  changes  in  the  Act  and  compliance  re- 
quirements. This  has  included  press  publicity  and  discussions  with  various  employer 
grouDS  throughout  the  state.  The  legal  counsel  for  the  Division  sends  letters  to  employ- 
ers who  may  be  required  to  carry  workmen's  compensation  insurance.  Thus,  the  Division 

has  in  fact  taken  action  on  workmen's  compensation  compliance.  The  Division  feels  it 
is  better  to  seek  voluntary  compliance  and  carry  on  an  education  program  for  employers 
during  the  adjustment  period  subsequent  to  the  vast  expansion  of  compulsory  coverage. 
However,  it  is  time  that  the  Division  request  that  charges  be  brought  in  cases  of  will- 
ful violations  of  the  Act  in  the  area  of  compliance,  and  the  Division  is  formulating 
a  program  for  such  action. 

The  legislative  auditors'  suggestion  that  the  Division  seek  legislation  estab- 
lishing a  special  fund  for  payments  to  uninsured  employees  is  sound  and  such  a  law  would 
certainly  be  in  the  best  interests  of  injured  workmen.  The  Division  will  thoroughly 
consider  the  proposal  for  possible  legislative  action. 
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'  RATES  AND  PREMIUMS 

I  RATES 

Recommendation  -  Page  36 
I      1.     Establish  rate-making  proaesses  which: 
m  a)     Respond  more  promptly  to  industry  loss  experience. 

b)     Incorporate  experience  rating  procedures ^  and 
H         c)     Provide  for  volume  discounts. 

It  is  difficult  to  respond  to  the  first  recommendation  in  that  we  do  not  know 

I  what  particular  steps  or  procedures  the  auditors  have  in  mind  to  enable  us  to  respond 

II  more  promptly  to  industry  loss  experience.  Rates  are  reviewed  and  established  once  a 
year  and  more  frequent  reviews  would  not  be  feasible. 

I      Several  factors  affect  the-  establishing  of  rates  including  industry  loss  experi- 
ence. The  actuar/  develops  computer-prepared,  proposed  preliminary  rates  based  on  the 
1  last  full  three-year  loss  experience.  Benefit  changes  as  a  result  of  legislative  actions 

I  are  incorporated  by  a  loading  factor.  The  preliminary  proposed  rates  are  further  modi- 
fied by  applying  credibility  factors  to  classifications  with  limited  experience.  The 
P  actuary  and  members  of  our  staff  review  the  preliminary  proposed  rates  for  each  classi- 
fication. At  this  time,  the  three-year  experience  is  again  evaluated,  NCCI  rates  are 
i  considered,  and  the  most  recent  year's  experience  is  reviewed.  In  addition,  the 
I  actuary  and  our  staff  consider  possible  increases  in  medical,  administrative  and  comp- 
ensation costs,  costs  of  reinsurance  and  vocational  rehabilitation,  and  the  levels  of 

I  our  reserves.  The  rates  are  then  finally  established.  Although  this  is  a  brief  ex- 
planation of  the  rate-making  process,  we  do  not  believe  it  differs  substantially  from 

i  the  NCCI  method. 

■      If,  through  this  first  recommendation,  the  auditors  are  referring  to  the  two  ex- 
amples in  the  report  on  Page  30,  it  is  important  to  note  that  even  if  NCCI  rates  were 

II  being  used,  it  would  not  have  significantly  changed  the  results. 

I 


I 
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We  agree  with  the  two  recommendations  on  experience  rating  and  volume  discounts 

and  hope  to  incorporate  these  procedures  in  our  rate-making  process. 

Recommendation  -  Page  36 

2.  Examine  the  possibility  of  greater  use  of  NCCI  to  establish  more 
equitable  and  responsive  rate-making  processes  for  the  state  in- 
surance program. 

We  are  certainly  willing  to  examine  the  use  of  NCCI  rates  but  several  factors 

must  be  considered: 

1.  In  certain  class  codes,  NCCI  rates  may  not  result  in  the  operation 
of  a  financially  sound  State  Fund  because  the  rates  are  too  low 
based  on  our  experience.  This  does  not  effect  the  insurance  carriers 
because  they  do  not  have  to  accept  the  risk,  yet  the  State  Fund  can- 
not refuse  coverage  to  any  employer. 

2.  In  certain  class  codes,  NCCI  does  not  establish  rates.  Therefore,  the 
Division  would  still  have  to  establish  some  rates. 

3.  In  other  class  codes,  it  would  appear  that  employers  would  be  paying 
more  for  coverage  even  considering  a  discount  for  profit  and  com- 
missions in  spite  of  the  fact  that  our  experience  indicates  that  the 
rate  should  remain  the  same  or  be  reduced. 

Incorporating  experience  rating  and  volume  discounts  into  our  rate-making  process 

will  go  a  long  way  toward  resolving  any  inequities  in  the  system,  and  the  use  of  NCCI 

rates  may  not  be  necessary  or  wise. 


AUDITOR'S  COMMENTS 

The  division  overlooks  the  fact  that  (1)  NCCI  rates  are  customized 
to  the  employer,  and  where  an  employer's  loss  experience  is  high,  the  rates 
will  be  commensurate,  and  (2)  the  rates  set  by  NCCI  include  the  loss  experi- 
ence of  Plan  III  (State  Insurance  Program)  employers.   With  these  two  factors, 
the  NCCI  rates  would  include  and  be  responsive  to  the  experience  of  any 
employers  whether  high  risk  or  low  risk. 

While  the  division's  assertion  that  all  the  uninsurable,  high-risk 
employers  resort  to  the  state  insurance  program  for  coverage  may  or  may 
not  be  true,  it  is  not  evident  in  the  gross  insurance  statistics  maintained 
by  the  division.   Our  analysis  showed  that  while  the  Plan  III  (State  Insur- 
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ance  Program)  insures  more  employers  than  Plan  II  carriers,  the  number  of 
accidents  reported  through  Plan  II  has  been  higher  than  Plan  III.   In 
addition,  the  niimber  of  claims  filed  under  both  plans  is  quite  similar. 
These  statistics  would  seem  to  indicate  that  the  indices  of  risk,  namely, 
accidents  and  claims,  are  not  higher  in  Plan  III  than  Plan  II. 

Furthermore,  even  if  there  are  employers  who  are  uninsurable  due  to  heavy 
loss  experience,  it  would  seem  that  the  division,  having  statutory  responsibility 
for  safety,  should  promptly  focus  safety  personnel  on  these  employers  to 
improve  job  safety  and  reduce  losses.   Consequently,  extreme  losses  should 
be  only  a  temporary  situation. 

Contrary  to  what  the  division  says,  the  division  would  not  have  to 
establish  these  rates  itself.   NCCI  would  use  information  supplied  by  the 
division  to  establish  rates  in  these  classes.   An  NCCI  official  advised  us 
that  NCCI  will  do  this  if  the  need  arises.   According  to  the  official, 
NCCI  formulated  special  rates  in  Florida  for  fiberglass  boat  building  and 
in  Idaho  for  volunteer  firemen  and  inmates  at  institutions  as  well  as 
special  rates  for  other  states. 


The  statement  made  by  the  division  does  not  consider  the  fact  that 
NCCI  rates  incorporate  experience  rating  and  volume  discounts.   These 
rate  modifications,  in  addition  to  dividends  based  on  each  employer's 
experience,  would,  in  effect,  customize  the  rates  for  each  employer. 
Consequently,  an  employer  would  not  pay  a  higher  rate  than  is  warranted  by 
his  individual  experience. 
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PREMIUMS 

Adjustment  of  Initial  Deposits 
Recommendations  -  Page  39 

1.  Establish  prooedures  whereby  the  levels  of  initial  deposits  are 
allowed  to  tolerate  a  uniform  percentage  of  fluctuation  in  premiums 
before  being  adjusted. 

2.  Periodically  review  the  adequacy  of  all  initial  deposits  and  require 
increased  deposits  or  return  excess  deposits  as  the  case  dictates. 


f 

! 

f 
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Z.     Follow  schedule  for  initial  deposits  recommended  by  the  National 


Council  on  Compensation  Insurance. 

We  agree  with  these  reconmendations  in  principle  and  will  establish  a  uniform  rate 
fluctuation  percentage  and  provide  for  the  adjustment  of  initial  deposits.  This  will  be 
considered  for  computer  application  in  designing  our  data  processing  system.  At  this 
point,  it  appears  that  because  of  the  erratic  fluctuations  in  some  industry  payrolls,  it 
would  not  be  practical  to  adjust  initial  deposits.  Our  primary  concern  is  logging  and 
road  construction  firms.  Their  payrolls  may  significantly  increase  and  decrease  on 
a  month-to-month  basis.  The  Division  is  not  aware  of  the  fluctuations  until  after  the 
fact,  and  we  would  be  requesting  and  sending  initial  deposits  continually.  Further 
study  of  these  types  of  industries  is  necessary  and  possibly  such  firms  should  supply 
a  bond  as  opposed  to  a  cash  deposit. 

We  do  follow  the  schedule  recommended  by  NCCI.  Implementation  of  the  first  two 
recommendations  discussed  above  solves  the  problem  discussed  in  the  auditors'  report. 
There  are  no  specific  steps  to  be  taken  to  implement  this  recommendation. 
Premium  Due  Notices 

Recommendations  -  Page  40 

1.  Use  data  processing  services  to  print  premium  due  notices. 

2.  Establish  procedures  to  verify  the  absence  of  premium  payments 
just  before  premium  due  notices  are  mailed. 

3.  Design  follow-up  procedures  for  premium  reports  not  returned. 


Jl 


w- 
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We  agree  with  the  first  recommendation  and  will  incorporate  this  into  our  data 
processing  program. 
I     The  second  recommendation  creates  practical  problems  in  that  it  requires  searching 
-for  payments  that  are  in  but  have  not  completed  the  cash  receipt  process.  It  may  be 
'more  practical  to  include  a  notation  on  the  premium  due  notice  advising  the  employers 
Ito  ignore  the  notice  if  they  have  recently  submitted  payment.  This  is  a  standard  busi- 
ness practice. 
I     With  reference  to  the  third  reconmendation,  there  is  and  has  been  for  many  years 
follow-up  procedures  for  premium  reports  not  returned.  Data  processing  generates  a 
list  of  employers  who  have  not  submitted  payroll  reports.  Underwriting,  using  this 
list,  sends  a  letter  to  the  employer  advising  him  that  his  enrollment  will  be  cancelled 
because  of  "Failure  to  submit  payroll  reports  and  premiums  ..."  The  letter  further 
states  that  if  the  employer  submits  the  payroll  and  premium  for  the  stated  periods, 
the  cancellation  process  will  be  terminated.  This  procedure  has  been  in  effect  since 
at  least  1969. 
Aging  of  Premiums  Due 

Recommendations  -  Page  41 

1.  Establish  a  specific  date  for  monthly  preparation  of  the  premium 
due  reports. 

2.  Establish  procedures  to  age  premiums  due  from  the  end  of  the  grace 
period  through  the  date  of  the  premium  due  report. 

It  is  not  feasible  to  establish  a  specific  date  for  the  monthly  preparation  of 

the  premium  due  report.  The  premium  due  report  covers  a  specified  period  and  before 

lithe  report  can  be  printed,  it  is  necessary  to  input  and  reconcile  the  transactions 

-relative  to  this  period.  For  example,  if  the  report  is  to  cover  the  period  before 

May  1 ,  all  the  transactions  must  be  input.  Depending  on  volume,  accuracy,  and  computer 

ftvailability,  the  Division  may  complete  the  processing  on  May  2,  May  5,  or  May  10,  etc. 

Therefore,  it  is  impossible  to  specify  a  certain  date  for  printing  the  report.  The 


I 
I 
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report  is  automatically  printed  when  the  month's  transactions  are  complete. 

It  is  possible  to  change  the  date  for  aging  purposes  to  the  date  at  the  end  of 
the  grace  period.  However,  the  report  referred  to  by  the  auditors  is  only  used  as  an 
indicator  and  is  not  used  as  a  basis  for  cancelling  employers.  The  Division  obviously 
has  access  to  the  billing  notices  and  determines  from  these  billing  notices  the  de- 
linquent firms  who,  after  thirty  days,  are  sent  a  ten-day  notice  followed  by  a  thirty- 
day  cancellation  letter  if  the  premiums  are  not  paid.  In  addition,  since  the  premium 
report  shows  the  period  covered,  it  is  an  easy  process  to  determine  the  length  of  time 
between  the  end  of  the  grace  period  and  the  date  of  the  report. 

AUDITOR'S  COMMENTS 


We  do  not  agree  with  the  division's  contention  that  it  is  impossible 
to  establish  a  specific  premium  due  report  date.   Since  the  premium  due 
report  does  cover  a  specified  period,  it  should  be  possible  to  establish 
a  cut-off  date  at  the  end  of  this  period.   All  input  after  that  date  would 
be  included  in  the  next  premium  due  report.   If  earlier  dates  of  the  month 
are  not  acceptable,  the  premium  due  report  could  be  processed  on  the  30th 
of  each  month.   All  pertinent  data  should  have  been  received  and  reconcilia- 
tions completed  by  this  date. 

Computer  availability  cannot  be  used  as  a  valid  excuse  because  the 
Data  Processing  Bureau  will  schedule  regular  computer  runs  at  the  request 
of  state  agencies. 

By  having  a  specific  report  date,  the  premium  due  information  provided 
will  be  more  consistent  and  therefore  more  useful  to  the  division. 

The  premium  due  report  can  be  a  more  useful  tool  if  modified  to  provide 
accurate  and  meaningful  information.   The  premium  due  accounts  become  delin- 
quent at  the  end  of  the  grace  period  and,  therefore,  aging  should  begin  on 
this  date. 
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Rather  than  having  to  refer  back  to  billing  notices  and  compute  the 
age  of  each  premium  due,  it  would  be  much  simpler  to  have  the  information 
provided  automatically  and  routinely  ^.n  a  premium  due  report.   By  having 
this  information  readily  available  in  a  routine  manner,  the  task  of  deter- 
mining which  delinquent  employers  should  be  the  subject  of  enforcement  action 
would  be  systemized  and  simplified. 


Exemptions  for  Corporate  Officers 

Recommendations  -  Pages  43  and  44 

1.  Comply  with  present  statutory  requirements  for  computing  payroll- 
for  sole  proprietor 3  partners ^  and  corporate  officers ^   or  seek 
legislation  which  specifically   limits  or  authorizes  the  division 
to  limit  maximum  payroll  for  such  individuals . 

2.  Establish  procedures  to  insure  that  all  changes  are  uniformly 
communicated  to  employers  as  soon  as  possible. 

The  Division  does  not  completely  understand  the  recommendation  of  the  auditors. 
Regarding  sole  proprietors  and  partners,  the  auditors  state  in  part  in  their  recom- 
mendation, "Comply  with  present  statutory  requirements  for  computing  payroll  for  sole 
proprietor,  partners  .  .  ."  Section  92-411,  R. CM. 1947,  specifically  states  when  sole 
proprietors  and  partnerships  elect  to  enroll  under  the  Act  that  "For  premium  rate 
making  the  insurance  carrier  shall  assume  salary  or  wage  of  such  electing  "employee" 
to  be  five  hundred  dollars  ($500)  per  month"  Because  of  this  specific  statutory  pro- 
vision, the  Division  can  only  require  premium  payments  based  on  $6,000  per  year,  and 
it  would  be  unlawful  for  the  Division  to  do  otherwise.  Therefore,  the  Division  is 
"complying  with  present  statutory  requirements."  However,  it  is  true  that  the  law 
should  be  changed  because  the  statutory  wage  for  sole  proprietors  and  partnerships  is 
too  low  and  as  the  auditors  point  out,  they  do  not  pay  their  fair  share  relative  to 
benefits.  The  Division  is  going  to  seek  legislation  to  correct  this  problem. 

The  auditors  question  the  Division's  position  relative  to  the  limitation  admini- 
stratively set  for  wage  reporting  on  corporate  officers,  and  they  believe  our  policy 
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is  contrary  to  statutory  requirements.  They  base  their  position  on  the  language  in 

Section  92-1101,  R. CM. 1947.  That  particular  provision  has  the  following  phrase: 

"...  pay  to  the  industrial  accident  board  (division)  a  premium  based  on 
a  percentage  of  his  payroll  as  determined  by  the  industrial  accident  board 
(division)  which  shall  be  a  member  of  a  rating  organization.  .  . " 

We  feel  this  phrase  grants  the  Division  authority  to  determine  maximums  on  cor- 
porate officer  wages.  This  is  especially  true  because  the  Division  must  be  a  member 
of  a  rating  organization.  The  Division  almost  uniformly  follows  the  rules  and  guide- 
lines set  down  by  the  rating  organization.  That  organization  sets  a  limit  of 
15,600  on  corporate  officer  salaries.  The  Division  did  administratively  reduce  its 
initial  limitation  on  corporate  officer  salaries  from  $15,600  to  $6,000. 

The  change  in  corporate  salary  limitations  for  premium  rate  making  purposes  was 
enacted  in  order  to  put  corporate  officers  on  the  same  basis  as  sole  proprietors  and 
partnerships.  The  Division,  under  its  rule-making  authority  in  Section  92-208,  R.C.M. 
1947,  adopted  a  rule  allowing  corporate  officers  to  exempt  themselves  from  coverage 
under  the  Workmen's  Compensation  Act.  The  rule  was  in  line  with  the  exemptions  found 
in  Section  92-202.1,  R.C.M. 1947  in  which  sole  proprietors  and  working  members  of  a 
partnership  are  exempted  from  coverage  under  the  Workmen's  Compensation  Act  unless  an 
election  is  made. 

Both  the  rule  allowing  corporate  officer  exclusion  from  the  Act  and  the  setting 
of  a  $6,000  maximum  for  payroll  reporting  were  adopted  to  eliminate  an  unfair  situation 
that  existed  if  a  corporation  was  formed  for  tax  savings  or  other  bona  fide  business 
purposes.  The  Division  is  of  the  opinion  that  the  wording  in  Section  92-1101  and  the 
fact  that  the  Division  must  belong  to  a  rating  organization  allows  it  to  adopt  the 
$5,000  salary  limitation  for  corporate  officers.  However,  we  will  carefully  review 
this  subject  and  request  statutory  changes  where  needed. 

The  Division  will  adopt  procedures  to  insure  that  underwriting  changes  are  uni- 
formly communicated  to  employers.  The  fact  that  some  corporations  do  not  know  of  the 
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I  $6,000  limitation  on  payroll  for  corporate  officers  and  the  fact  that  corporations  may 
be  overpaying  premiums,  will  be  corrected  as  annual  audits  are  made  of  these  corporations, 


I 
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Vacation  Pay  in  Payroll  Reports  * 

Recommendation  -  Page  45 

We  veaorrmend  that  the  division  notify  all  employers  in  oleaoc  and  concise 
language  that  vacation  pay  must  be  included  in  the  payroll  figures  re- 
ported to  the  division. 

A  form  letter  will  be  drafted  and  mailed  to  all  employers  advising  them  that 

vacation  pay  must  be  included  in  the  payroll  figures. 

Dividends 

Recommendation  -  Page  46 

1.  Establish  data  processing  procedures  to  distinguish  between  payroll 
and  premium  reports  which  have  been  received  but  not  paid  and  those 
which  ha:oe  been  received  and  paid. 

2.  Establish  procedures  to  preclude  the  payment  of  dividends  to  employers 
who  are  in  default  on  premium  payments. 

We  agree  with  this  recommendation  providing  the  auditors  are  referring  to  the 
premium  due  and  paid  for  the  same  base  year  on  which  the  dividends  are  calculated.  If 
an  employer  pays  the  premium  due  for  the  year  on  which  the  dividends  are  based,  we  be- 
lieve he  is  entitled  to  the  dividend  even  though  he  may  owe  premium  from  a  prior  or 
subsequent  year  or  owe  more  premium  for  the  base  year  as  a  result  of  the  audit.  In 
these  cases,  the  dividend  is  applied  to  the  premium  due.  We  did  not  have  time  to  re- 
view the  97  cases  mentioned  in  the  report.  However,  it  appears  that  in  at  least  28 
cases,  the  premium  due  was  the  result  of  an  audit  by  the  Division  field  auditors.  In 
these  cases,  the  employer  owed  more  than  he  had  paid  either  in  previous  years  or  in  the 
'^ase  year.  For  example,  one  employer  owed,  as"a  result  of  an  audit,  $470.73  for  the 
period  of  January  1,  1967  through  December  31,  1968  which  was  not  the  base  year.  Based 
on  the  employer's  experience  during  fiscal  year  1972,  the  base  year,  the  Division  cal- 
culated a  dividend  due  of  $101.98  which  was  applied  to  the  premium  due  of  $470.73.  We 
believe  this  is  a  proper  procedure  because  dividends  are  a  refund  of  premiums  paid 
during  a  particular  year.  We  agree  that  dividends  should  not  be  calculated  for  employers 
who  report  premium  due  in  the  base  period  but  do  not  pay  the  premium.  We  further  agree 
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that  this  happened  in  the  past  and  the  problem  will  be  resolved  in  the  new  data  processing 
system.  However,  in  our  opinion,  the  $18,393  referred  to  in  the  report  is  significantly 
overstated  because  it  includes  firms  who  owed  additional  premium  as  a  result  of  audit 
and  who  owed  premiums  for  years  other  than  the  base  year. 

AUDITOR'S  COMMENTS 

The  divisions  "Montana  Rules,  Classifications  and  Rates  for  Workmen's 

Compensations  and  Occupational  Disease,"  states  the  employer  may  qualify 

for  dividends  provided: 

"(a)  He  is  not  in  default  of  payment  of  premium.   Premium  shall  include 
all  normal  premiums  on  payrolls,  audit  assessments  and  additional 
advance  deposit  premium.  Audit  premiiom  and  advance  deposit  premium 
billed  at  least  30  days  prior  to  the  date  of  distribution  shall  be 
considered  as  current  premiums  due  and  mus^t  be  paid  in  full  before 
the  distribution  date." 

In  our  opinion,  this  rule  required,  as  condition  for  the  payment  of 

dividends,  at  least  the  payment  of  premiums  for  (1)  prior  years,  (2) 

the  base  year, and  (3)  audit  premiums  billed  at  least  30  days  prior  to  the 

date  of  distribution.   Dividends  in  these  categories  constitute  $14,525 

of  the  $18,393  dividend  payments  in  question.   The  remaining  $3,868  in 

dividends  were  distributed  to  employers  in  default  in  the  current  year. 

In  this  regard,  it  does  not  make  sense  for  the  division  to  pay  dividends 

to  firms  which  owe  premiums  to  the  division  for  any  period.   Especially 

since,  the  insurance  program  operates  on  a  payment  after  the  fact  basis,  i.e., 

the  insurance  coverage  has  been  provided  before  payment  is  sought  by  the  division. 


Bad  Debt  Write  Off  Procedures 
Recommendations  -  Page  49 
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1.  The  Depoptment  of  Administration  establish  procedures  to  receive  ■  ■ 
account  for,   and  write  off  balances  declared  to  be  uncollectible 
by  state  agencies, 

2.  Effective  July  Ij    197 4 ^   the  division  certify  uncollectible  balances 
to  the  Department  of  Revenue  for  collection. 

2.     The  division  transfer  balances  to  the  Department  of  Administration 
on  a  regular  basis  once  those  balances  are  recognized  as  uncol- 
lectible. 

We  will  work  within  the  rules  and  procedures  established  by  the  Department  of 
Administration  and  the  Department  of  Revenue  to  implement  these  recormiendations. 
Actuarial  Review 

Recommendations  -  Pages  51  and  52 

1.  Engage  an  actuarial  firm  specializing  in  imrkmen's  compensation  insurance 
to  evaluate  the  overall  actuarial  condition  of  the  fund  and  determine  the 
future  actuarial  needs  of  the  fund. 

2.  Establish  a  formal  written  agreement  when  engaging  an  actuary. 

We  agree  with  the  concept  expressed  in  this  recommendation  but  to  some  extent 
disagree  with  the  implications  made  in  the  report.  The  actuary  engaged  by  the  Division 
recommended  increasing  certain  reserve  accounts.  At  times,  this  was  done  verbally, 
but  it  is  evident  that  he  did  evaluate  the  reserves  since  the  reserve  levels  have  in- 
creased over  the  years.  Based  on  the  review  of  the  State  Fund  for  fiscal  year  1972- 
1973,  the  actuary  issued  a  report  which  summarized  the  assets  and  liabilities  of  the 
fund.  In  this  report,  the  actuary  concluded  that,  "...  the  Fund  is  operating  in  a 
sound  actuarial  and  financial  basis.""  The  opinion  of  the  actuary  was  only  qualified 
to  the  extent  that  he  relied  on  the  opinion  of  the  auditors  that,  "the  procedures  of 
the  Division  are  adequate  to  properly  establish  and  maintain  the  records  necessary  for 
this  Durpose."  The  actuary  provided  several  other  opinions  and  recommendations  in 
writing  based  on  his  review  of  the  fiscal  year  1972-1973  opertions.  We  agree  that  the 
actuary  did  not  express  his  opinion  in  some  formal  uniform  written  language  or  phrase 
used  by  all  actuaries  and  if  there  is  such  standard  language,  we  will  require  the 
actuary  to  express  his  opinions  in  such  a  manner.  The  point  is  that  the  actuary  reviews 
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the  rates  and  the  experience  under  each  classification,  reviews. the  reserves,  anti- 
cipates increases  in  costs,  expresses  opinions  and  conclusions,  and  states  his 

recommendations. 

The  Division  agrees  with  Recommendation  No.  2  and  this  will  be  done  the  next  time 

the  Division  hires  an  actuary. 

AUDITOR'S  COMMENTS 

Although  the  same  actuary  firm  has  been  retained  by  the  division  since 
January  1,  1971,  the  first  actuarial  evaluation  of  the  State  Fund  was  not 
issued  until  the  early  part  of  1974.   The  first  complete  actuarial  report 
and  a  related  actuary  certification  came  only  after  our  direct  inquiries 
and  probes  within  the  division  and  with  the  actuary  himself.   These  inquiries 
were  necessary  not  only  to  determine  what  actuarial  evaluation  had  been 
done  by  the  actuary,  but  also  to  determine  just  what  the  actuary  was 
supposed  to  be  doing.   Initially,  the  actuary  sent  the  division  a  very 
limited  report  on  rates.   This  report  was  sent  back  to  the  actuary  by  the 
division  because  of  errors.   The  actuary  then  sent  the  division  a  letter 
which  apparently  represented  the  formal  evaluation  and  opinion  we  were  inquiring 
about.   Subsequently,  the  actuary  sent  the  division  a  new  report  which  contained 
an  actuarial  opinion  and  certification.   The  point  of  the  foregoing  is 
that  (1)  the  division  apparently  did  not  seek  and  the  actuary  did  not  give 
a  complete  and  formal  actuary  report,  opinion,  and  certification  until 
early  1974  even  though  the  actuary  had  been  engaged  since  1971,  and  (2) 
the  1974  report  came  only  after  numerous  inquiries  by  the  audit  staff. 

It  is  true  that  the  actuary  opinion  is  qualified;  however,  this  is  an 
understatment .   The  qualification  pertains  to  the  "...  opinion  of  the 
auditors  that,  'the  procedures  of  the  Division  are  adequate  to  properly 
establish  and  maintain  the  records  necessary  for  this  purpose'."  An 
auditor's  opinion  of  this  type  is  nonexistent  for  the  year  in  question. 
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1972-73,  and  such  an  opinion  is  only  available  for  1968-69.   Consequently, 
the  actuary's  opinion  is  conditioned  upon  an  auditor's  evaluation  and  opinion 
which  does  not  exist. 


i 


i 
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AC.^IilISTRATIVE  ASSESSMENTS 
ASSESSMENTS 

Recommendations  -  Page  56 

1.  Repeal  the  specific  percentage  requirements  of  Sections  92-902 
and  lOOS^   R.C.M.    1947. 

2.  Establish  statutory  authority  to  recover  administrative  costs 
from  employers  and  insurers  on  the  basis  of  an  equitable  formula 
devised  and  applied  in  accordance  with  the  Montana  Administrative 
Code. 

We  agree  with  these  recommendations  and  will  seek  the  necessary  legislation. 

Although  the  Division  allocates  its  costs  to  Plans  I,  II  and  III,  the  allocation  is  not 

used  as  a  basis  for  the  assessments  because  of  the  statutory  limitation  mentioned  in 


the  auditors'  report.  The  allocation  system  is  not  accurate,  as  pointed  out  in  the 

auditors'  report,  and  therefore,  it  cannot  definitely  be  concluded  that  Plan  III  has 

borne  the  deficit  between  expenses  and  assessments.  Because  the  system  used  by  the 

Division  to  allocate  expenses  needs  improvement,  it  cannot  be  determined  with  any 

finality  the  relationship  between  assessments  and  expenses  under  Plans  I,  II,  or  III. 

ALLOCATION  OF  SALARIES 

Recommendation  -  Page  57   (Safety  Bureau) 

We  recommend  that  the  division  allocate  all  salary  costs  of  the  mine 
I      unit  on  the  basis  of  mine  inspections. 

We  agree  with  this  recommendation  and  will  take  the  necessary  steps  to  correct 

the  problem  when  we  review  and  establish  a  new  allocation  system  for  fiscal  year  1974-75. 

Recommendation  -  Page  58   (Compliance  Bureau) 


We  recommend  that  the  division,  allocate  the  cost  of  employee  salaries 
to  the  activities  which  benefit  from  the  employees  services. 


We  agree  with  this  recommendation  and  the  problem  should  be  resolved  under  the 
■Division's  new  program  structure  which  will  go  into  effect  on  July  1,  1974. 
DISTRIBUTION  OF  SALARY  COSTS 


I 
II 
I 


Recommendation  -  Page  59   (Compliance  Bureau) 
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We  recommend  that  the  division  atloaate  the  costs  of  the  Compliance    .. 
Bureau  to  only  Plans  I  and  II. 

This  recotrmendation  was  implemented  in  October  1973. 

Recommendation  -  Page  61     (Safety  Bureau)  jl[ 

We  recomnend  that  the  division  use  direct  labor  hovels  of  safety  in- 
spectors as  a  basis  for  allocating  the  cost  of  the  Safety  Bureau  to 


I 


Plans   I,  IJ,  and  III. 

Assuming  the  example  used  in  the  auditor's  report  is  representative,  v-^e  agree  that 
direct  labor  hours  is  a  more  equitable  basis  for  allocating  Safety  Bureau  costs  and  will 
take  the  necessary  steps  to  implement  the  recommendation  when  we  revise  and  design  a    ,[ 


! 


11 


new  allocation  system. 

f 


I 


[| 
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REPORTING  AND  PROCESSING  OF  INDUSTRIAL  INJURIES 
INDUSTRIAL  INJURY  REPORTS 

Recommendation  -  Page  68 

1.  Establish  field  examination  and  other  procedures   to  insure  that  all 
injuries  are  reported  as  required  by  Sections  92-807  and  808 j  R.C.M. 
1947. 

2.  Institute  routine  follou-up  procedures  for  use  in  those  instances 
where  unreported  injuries  are  identified. 

3.  Initiate  legal  action  in  those  instances  where  injuries  hacoe  not 
heen  reported  and  such  action  is  appropriate. 

The  legislative  auditors'  first  recommendation  is  sound.  However,  no  indication 
is  given  as  to  the  extent  the  auditors  v;ould  suggest  the  Division  should  pursue  this 
matter.  It  would  take  a  large  expansion  of  the  Division's  audit  staff  in  order  to  im- 
plement a  meaningful  program  of  "field  examination  and  other  procedures"  to  insure  all 
injuries  are  reported.  Even  with  a  large  increase  in  field  investigations,  it  would  be 
impossible  to  formulate  a  program  to  assure  that  all  injuries  are  reported. 

The  Division  agrees  with  the  auditors  second  recommendation,  but  it  feels  it, 
in  fact,  has  a  routine  follow-up  procedure  regarding  unreported  accidents.  However, 
this  procedure  must  be  improved  upon  and  formulated  into  a  methodical  step-by-step 
process. 

The  auditors'  third  recommendation  that  the  Division  initiate  legal  action  against 
derelict  employers  has  in  fact  been  done  in  some  instances.  The  Division  will  use  this 
means  more  often  in  the  future  when  employers  refuse  to  submit  reports  as  required  by 
law. 

It  should  be  pointed  out  that  the  auditor  misstates  the  law  on  Page  62  when  he 
states  that  the  "1973  amendments  to  the  law  also  allow  recognition  of  injuries  in  the 
area  of  cardiovascular,  pulmonary,  and  respiratory  disease."  Injuries  involving  cardio- 
vascular pulmonary  and  respiratory  disease  have  long  been  recognized  in  this  state  under 
the  statutory  definition  of  injury.  The  1973  amendments  appear  to  only  refer  to  amend- 
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ments  in  the  injury  definition  relating  to  firemen,  and  the  legislature  apparently  did 
not  want  any  implication  that  the  traditional  definition  of  injury  would  no  longer  in- 
clude cardiovascular  disease,  etc.  under  the  injury  definition  in  the  Workmen's  Comp- 
ensation Act.  ' 

AUDITOR'S  COMMENTS 

There  is  no  misstatement  of  the  law.   Our  only  purpose  in  mentioning 
the  1973  amendments  was  to  show  that  the  term  injury  is  broadly  defined  under 
Montana  Law  and  that  the  elegibility  of  cardiovascular,  pulmonary,  and 
respiratory  disease  as  injuries  was  expressly  recognized  in  the  statutes 
by  the  1973  amendments. 


EMPLOYER  REPORTS 

Recommendations  -  Page  71 

1.  Advise  all  employers  of  the  mandatory  reporting  requirements  and  penalties 
prescribed  by  Sections  92-808  and  41-1718,  R.C.M.    1947,   and  the  Montana 
Administrative  Code. 

2.  Require  all  employers  and  insurers   to  date  stamp  all  injury  reports  upon 
receipt  from  employees,   employers  and  physicians. 

The  Division  agrees  with  these  recommendations.  It  will  be  a  fairly  simple  matter 
to  advise  all  employers  enrolled  under  Plan  III  of  the  mandatory  reporting  requirements. 
The  Division  will  seek  to  have  all  Plan  I  employers  advised  of  these  recommendations 
and  require  all  Plan  II  insurance  carriers  to  advise  their  insured  of  these  requirements. 

The  Division  does  have  a  system  whereby  employers  who  do  not  submit  reports  are 
advised  of  the  legal  requirements.  If  a  derelict  employer  does  not  submit  a  report  as 
required  and  as  requested  by  the  State  Insurance  Fund  or  the  Compliance  Bureau,  a  notice 
goes  to  the  employer  from  the  Division's  legal  counsel  and  ultimately  a  misdemeanor 
charge  may  be  requested  to  be  brought  against  an  employer. 
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PHYSICIAN  REPORTS   Recommendation  -  Page  74 

'fie  recommend  that  the  dikjision  undertake  a  aorrrprehensive  study  to  determine 
the  reasons  why  physician  reports  are  excessively  delinquent  and  the  alter- 
I     natives* available  to  remedy  the  problem. 

We  agree  that  immediate  submission  of  an  initial  report  is  desirable.  This  problem 

Bhas  been  studied  and  discussed  at  length  with  individual  physicians  and  various  committees 

of  the  Montana  Medical  Association. 
"     The  problem  is  that  physicians  are  requested  to  submit  reports  by  state  and  fed- 
jTeral  agencies,  liability  insurance  companies,  workmen's  compensation,  health  and  accident 

practicing  medicine.  These  reports  cannot  ordinarily  be  completed  by  an  office  re- 
Hceptionist  or  clerk.  They  require  the  personal  attention  of  the  physician, 
g     The  Medical  Association  recognizes  the  problem  and  has  recommended  the  use  of  a 

standard  reporting  form  (See  Exhibit  #3).  We  have  studied  this  form  and  discussed  it 
jl^ith  representatives  of  the  self  insurers  and  private  carriers.  Further  discussion  is 

in  progress  and  a  recommendation  will  be  made  to  the  Administrator  within  a  short  time. 
The  auditors  apparently  are  not  aware  of  this  comprehensive  study. 

AUDITOR'S  COMMENTS 

Upon  review  of  this  "comprehensive  study"  we  determined  that  the 
division  has  never  issued  a  formal  report  discussing  findings,  recommendations, 
or  results,  and  that  the  "comprehensive  study"  was  more  or  less  just  an 
ongoing  discussion.   The  only  documentation  of  this  study  consists  of  a 
small  correspondence  file  maintained  by  the  State  Insurance  Fund  Bureau  Chief. 
The  only  apparent  result  of  this  study  appears  to  be  a  change  in  the  Attending 
Physician's  Report-Form  about  2  years  ago.   For  a  comprehensive  study  which 
officials  advised  us  has  encompassed  6-7  years,  the  results  are  quite 
negligible. 


I 
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PROCESSING  SYSTEM  [fri 

Recommendation  -  Page  78 

vie  vecormend  that  the  division  modify  the  Errrplcyer's  First  Report  of  Oacu-  111 

pational  Injury  or  Disease   (form  37)   to  provide  for: 

(a)     Employee  aaknowtedgement  of  the  injury.  || 


(b)     Bealaration  of  employee  intent/ deliberation  to  file  a  claim  for 

compensation. 


II 


il 


Although  combining  the  employer's  and  employee's  injury  report  has  merit  and 
would  certainly  reduce  the  volume  of  paper  processed  by  the  Division,  we  believe  that  a 

second  alternative  should  be  considered the  combining  of  the  employee's  and  physiciaii'^; 

first  report  of  injury.  i- 

Combining  the  employee's  and  the  employer's  reports  causes  some  practical  problems 
in  that  in  some  industries,  the  employees  of  the  firm  responsible  for  submitting  the  em- 
ployer's report  are  remote  from  the  injured  employee.  |l.ll 

It  ma/  be  difficult  and  result  in  further  delay  if  the  injured  employee  is  unable 
to  sign  the  combined  report.  In  addition,  this  plan  was  suggested  in  the  past  and  the   ^ 


insurers  and  employers  questioned  whether  the  employers  should  be  responsible  for  sub- 
mitting a  claim  for  an  injured  employee  since  the  law  places  the  burden  on  the  injured 
claimant. 

Combining  the  employee's  and  physician's  reports  may  be  a  more  practical  solution 
in  that  they  are  generally  in  close  proximity.  In  addition,  such  a  plan  may  have  an 
additional  benefit  in  reducing  the  physician's  reporting  time. 
Employer  Numbers 

Reconmendation  -  Page  80 

f/e  recommend  that  the  division  review  the  present  procedures  used  to 
identify  and  file  employer  and  employee-related  records. 

We  concur  with  this  recommendation  and  intend  to  use  employer  numbers  as  a 

means  of  readily  identifying  coverage.  We  do  not  see  a  need  to  control  and  file  all 

documents  by  employer  number  rather  than  accidents  number  as  is  presently  being  done. 
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Employer  Number  Cards 

Reconmendations  r  Page  82 

1.  Provide  all  employers  with  standard  identification  cards  for  distri- 
bution to  employees  who  have  been  injured  and  are  entitled  to  coverage 
under  the  various  worhnen's  compensation  insurance  plans. 

2.  Request  employers  to  instruct  injured  employees  to  use  these  cards 
when  seeking  assistance  or  services  under  the  worhnen's  compensation 
insurance  program. 

We  have  discussed  the  possibility  of  issuing  identification  cards  at  various  times 
in  the  past.  Consideration  is  still  being  given  to  sending  such  a  card  along  with  the 
Claim  for  Compensation  (The  State  Fund  mails  a  Claim  for  Compensation  to  every  injured 
workman,  regardless  of  the  severity  of  the  injury.) 

We  know  from  past  experience  that  furnishing  such  a  card  to  the  employer  is  not 
feasible.  The  State  Fund  for  years  provided  a  small  form  to  the  employers  entitled 
"Notice  to  Doctor".  We  can  remember  possibly  ten  or  twelve  occasions  when  this  form 
was  utilized  by  an  employer  over  a  ten-year  period. 

Employers  are  deeply  involved  in  operating  a  business,  hopefully  at  a  profit.  Many 
of  them  will  not  devote  their  time  to  help  administer  a  social  program.  Some  type  of 
system  involving  standard  identification  cards  may  help,  and  the  Division  will  consider 
adopting  such  a  system  and  a  means  of  instructing  employers  and  employees  in  using  the 
system. 
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Process inq  Procedures 

Recommendations  -  Page  87 

2.     Establish  a  procedure  whereby  the  first  step  in  the  proaessing 
system  is  a  screening  determination  of  coverage  and  segregation 
of  documents  by  Plans  I,   II,   or  Plan  III. 

2.  Request  the  National  Council  on  Compensation  Insurance  to  assist  in 
the  review  and  revision  of  the  file  and  document  processing  systems 
cixrrently  employed  by  the  Division. 

Ke  agree  with  these  recommendations:  We  should  carry  this  a  step  further  and  do 
everything  possible  to  have  the  documents  identified  by  insurer  and  proper  mailing  ad- 
dress at  the  point  they  originate. 

For  example,  an  incoming  WATTS  line  has  been  installed.  We  are  utilizing  it  ex- 
clusively for  hospitals  for  a  sixty  to  ninety  day  trial  period.  It  is  working  well, 
and  we  are  advised  immediately  when  a  workman  is  hospitalized  and  as  a  result,  can  give 
better  service  to  the  injured  man.  We  in  turn  advise  the  hospital  where  to  send  the 
bill.  The  hospitals  like  it  because  they  are  assured  of  payment.  We  hope  to  make  the 
WATTS  line  available  to  other  specialized  groups  in  the  future.  The  end  result  will 
be  that  we  will  reduce  the  incoming  mail  load  to  the  Division  and  the  documents  that 
are  mailed  to  us  will  be  identified  by  plan  at  their  source. 
Employee  Training 

Recommendation  -  Page  89 

1.  Prepare  and  disseminate  written  procedures  and  guidelines  governing  the 
duties  and  responsibilities  of  all  employers. 

2.  Conduct  periodic  training  programs  and  staff  meetings . 

We  agree  with  this  audit  recommendation.  Preparations  are  now  being  made  to  write 
a  new  procedure  manual  for  each  employee.  Also,  training  sessions  are  being  conducted 
and  staff  meetings  are  being  held  to  inform  and  update  employees  on  Division  procedures 
as  well  as  policies. 
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DELIVERY  OF  COMPENSATION 
LUMP  SUM  SETTLEMENTS 

Recommendation  -  Page  103 

1.  Limit  the  use  of  lump-sum  settlements  to  those  instances  where  claimants 
demonstrate  that  such  a  settlement  is  in  their  best  interest  from  the 
standpoint  of  betterment  and  rehabilitation. 

2.  Specifically  document  the  basis  and  justifiction  for  lump-sum  settlements 
as  required  by  Section  9 2-7 15 ,  R.C.M.    1947. 

The  Division  agrees  with  the  legislative  auditors'  recommendations.  However,  the 
Division  believes  the  auditors  may  have  oversimplified  this  subject.  The  Workmen's 
Compensation  Act  compels  settlements  under  certain  circumstances.  Under  the  law,  an 
injured  workman  who  has  some  type  of  permanent  impairment  is  entitled  to  an  impairment 
award  even  though  he  is  no  longer  receiving  disability  payments  due  to  his  return  to 
work  with  no  wage  loss.  Thus,  a  distinction  must  be  made  between  cases  in  which  a  man 
is  receiving  biweekly  payments  due  to  a  wage  loss  and  payments  due  only  for  a  physical 
impairment. 

If  an  individual  is  receiving  compensation  payments  due  to  a  wage  loss,  he  is  in 
effect  on  an  income  maintenance  program,  and  a  settlement  of  such  payments  should  not 
be  made  unless  a  true  rehabilitation  program  is  contemplated.  However,  in  an  instance 
where  an  individual  is  no  longer  entitled  to  biweekly  payments  because  of  a  return  to 
work  at  the  same  or  greater  salary,  the  concept  that  an  impairment  award  entitlement  to 
the  individual  should  be  paid  out  biweekly  may  lose  its  validity.  The  man  no  longer 
needs  an  income  maintenance  program.  There  must  be  a  final  understanding  between  the 
insurer  and  the  claimant  as  to  the  amount  of  the  impairment  entitlement  and  thus  a 
"settlement"  must  be  reached.  Once  the  understanding  is  agreed  upon,  there  is  probably 
no  reason  to  force  payments  biweekly  rather  than  in  a  lump  sum.  However,  there  are  in- 
stances when  the  Division  determines  that  even  impairment  entitlements  should  not  be 
paid  in  a  lump  sum  due  to  some  persons  inability  to  handle  their  own  financial  matters. 
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The  legislative  auditors  cite  the  case  of  Laukaitis  v.  Sisters  of  Charity,  135 
Mont.  ■^69,  342  P. 2d  752,  when  they  discuss  the  propriety  of  settlements."  It  should  be 
noted  that  the  Court  in  its  opinion  states  the  there  should  be  no  hesitancy  in  permitting 
lump  sum  payments  where  the  best  interest  of  the  parties  demand  it,  and  the  Court  con- 
cludes that  the  case  is  not  to  be  interpreted  as  holding  that  lump  sum  awards  are  looked 
at  with  disfavor  under  Montana  law. 

It  must  also  be  pointed  out  that  in  some  instances,  lump  sum  payments  are  granted 
for  accumulated  back  compensation.  The  legislative  auditor  does  not  place  such  settle- 
ments into  a  separate  category  or  make  distinctions  between  the  settlement  of  income 
maintenance  compensation  and  impairment  entitlement  awards,  but  lumps  all  settlements 
into  one  statistic.  Thus,  the  inference  that  merely  because  a  great  number  of  claims 
are  settled  in  Montana,  the  system  is  bad,  may  be  misleading.  With  the  new  changes  in 
administration,  specific  documention  is  now  required  in  affidavit  form  to  justify  pro- 
posals for  lump  sum  settlements. 

AUDITOR'S  COMMENTS 

The  division  expresses  the  belief  that  we  are  inferring  that  the 
system  is  bad  because  of  the  volume  of  lump-sum  settlements.   They  properly 
state  that  the  Montana  Supreme  Court  has  recognized  that  lump-sum  settlements 
may  be  proper  under  certain  circumstances.   We  do  not  dispute  this  conclusion. 

However,  in  the  case  of  Laukaitis  v.  Sisters  of  Charity,  which  the 

division  cites  as  authority  for  their  position,  the  court  started  at  p.  472; 

"This  court  has  stated  that  the  intention  of  the  legislature  in  enacting 
the  Workmen's  Compensation  Act  was  that  the  monthly  payment  plan 
provided  should  be  the  rule  and  the  lump-sum  settlement  the  exception. 

•   ■    « 

'Experience  has  demonstrated  that  lump-sum  awards  should  be  the 
exception  rather  than  the  rule.'" 

And  in  the  later  case  of  Malmedalv.  I.A.B.,  135  M  544,  the  Montana  Supreme 

Court  stated  at  p.  558; 


-189- 


"We  do  comment  though,  in  keeping  with  our  previous  decisions,  that 
lump-sum  settlements  are  the  exception.   Any  plan  for  betterment  and 
rehabilitation  should  demonstrate  some  reasonable  basis  for  successful 
fulfillment  of  the  betterment  and  rehabilitation  features.   The 
burden  of  proof  is  on  the  claimant  to  show  this." 

The  table  on  page  96  of  the  report  indicates  that  34  percent  of  all 

claims  settled  and  59  percent  of  all  compensation  paid  from  January  1,  1970 

through  June  30,  1973,  were  paid  as  lump-sum  settlements.   The  payment  of 

59  percent  of  total  compensation  as  lump-sum  settlements  can  hardly  be  called 

an  "exception." 


AUTHORITY  OF  ADMINISTRATOR 

Recommendation  -  Page  110 

Ve  recommend  that  the  state  insurance  program  establish  procedures  where- 
by all  compromise  payments  and  lump-sum  payments  result  from  a  routine 
OTid  methodical  process  of  evaluation  and  decision  within  the  state  insur- 
ance program. 

The  Division  agrees  with  this  recommendation.  The  problems  created  by  the  fact 
that  the  former  administrator  was  directly  involved  in  claims  settlement  were  corrected 
administratively  some  time  ago.  Except  in  rare  instances,  the  present  adminidstrator  does 
not  get  involved  in  negotiating  settlements  or  day-to-day  handling  of  claims.  A  proper 
delegation  of  authority  has  been  granted  to  the  State  Insurance  Fund.  The  fund  handles 
all  the  claims  processing  and  negotiates  settlements  through  a  claims  review  committee, 
and  the  administrator  merely  reviews  the  propriety  of  settlements  from  the  State  Insur- 
ance Fund  in  the  same  manner  that  he  does  for  Plans  I  and  II.  By  law  the  administrator 
must  approve  the  final  determination  in  cases  involving  all  three  plans. 
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MEDICAL  REVIEW 

Recommendations  -  Page  120 

1.  Formulate  regutat-ions  requiring  the  impairment  aspect  of  all  ultimate 
settlements  be  based  upon  the  American  Medical  Association  Guides  to 
the  Evaluation  of  Permanent  Impairment. 

2.  Establish  a  peer  review  process  to  routinely  review  medical  reports 
and  other  medical  activities  of  the  workmen's  compensation  insurance 
program.  .  - 

2.     Establish  a  medical  review  panel  to  selectively  review  controversies 
arising  from  the  peer  review -.process. 

The  Division  agrees  with  this  recommendation.  The  Division  feels  it  would  be 
helpful  to  have  a  uniform  appraoch  to  medical  impairment  ratings  and  the  JA)MA  guides 
would  no  doubt  be  the  best  guides  to  follow. 

The  Division  has,  in  fact,  adopted  a  rule  stating  that  permanent  impairments  are 
rateable  in  percentages  and  ratings  shall  be  based  on  the  AMA  Guide  to  Evaluation  of 
Permanent  Impairments.  (See  Section  24-3.18(22)-S13100(7) ,  Montana  Administrative 
Code).  However,  it  appears  the  rule  can  only  be  considered  advisory  in  that  the 
Division  has  no  statutory  authority  to  adopt  a  binding  rule  regarding  impairment  ratings 
It  must  be  remembered  that  administrative  agencies  only  have  the  authority  expressly 
granted  to  them  by  law.  State  v.  State  Board  of  Equalization,  133  Mont.  8,  319  P. 2d 
221.  Therefore,  the  Division  should  seek  specific  statutory  authority  giving  it  the 
power  to  adopt  a  binding  impairment  rate  schedule. 

The  Division  is  already  looking  into  the  establishment  of  a  medical  review  panel 
and  some  type  of  medical  peer  review  process  for  the  review  of  medical  reports,  and  is 
Presently  working  with  the  Montana  Medical  Association  in  this  regard. 
ATTORNEY  SERVICES 

Recommendations  -  Page  129 

1.  Establish  a  fee  schedule  governing  the  attorney  fees  alienable  in 
conjunction  with  workmen's  compensation  cases. 

2.  Establish  and  periodically  modify   the  fee  schedule  in  accordance 
with  the  procedures  of  the  Montana  Administrative  Procedures  Act. 
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3.      Estdblvsh  procedures  hfmreby   the  ar.ount  of  attorney  fees  paid  are- 
_  reported  and  documented  in  each  worhnen's  aorvpensation  case. 

*-      The  Division  agrees  with  the  legislative  auditor  on  this  recommendation.  However, 

■  the  Division  feels  it  must  have  specific  statutory  authority  in  order  to  carry  out  the 
recommendations,  and  in  fact,  the  Division  did  seek  legislation  in  the  recent  session  to 
give  it  authority  to  do  exactly  what  the  legislative  auditors  recommend. 

The  legislative  auditors  feel  the  Division  has  authority  to  regulate  or  set  at- 

ll 

torney  fees  on  all  workmen's  compensation  claims  and  cite  two  sections  in  the  Workmen's 

l"  Compensation  Act  and  a  Sumpreme  Court  case  in  order  to  justify  that  position.  The  author- 
ities cited  have  no  application  to  .claims  that  have  not  gone  to  formal  hearing  before 
U  the  Division  on  some  disputed  question. 
-,      The  legislative  auditors  quote  a  paragraph  out  of  Section  92-827,  R. CM. 1947, 

■  upon  which  the/  base  their  contention.  The  quoted  material  is  found  in  a  lengthy  section 
ll  that  deals  exclusively  with  contested  case  hearings.  The  provision  quoted  by  the  auditors 

is  the  second  paragraph  of  a  section  containing  six  paragraphs  pertaining  to  hearings 
I  and  appeals  to  courts.  The  first  paragraph  requires  a  full  and  complete  record  to  be 
»  kept  at  hearings  had  "before  the  board."  The  third  paragraph  states  that  on  all  actions 

to  review  a  decision  of  the  board,  the  transcript,  pleading  and  exhibits,  etc.  constitute 


ij  the  record,  and  the  record  must  be  furnished  to  the  claimant  without  cost.  The  fourth, 
fifth,  and  sixth  paragraphs  relate  to  appeals  to  district  courts  from  hearings  before  the 
Division.  Thus,  the  entire  section  relates  to  the  hearings  process.  The  section  is 
found  in  Chapter  eight  of  the  Workmen's  Compensation  Act  and  Chapter  eight  pertains  almost 
exclusively  to  the  mechanics  of  formal  contested  case  hearing  procedures  before  the 

I  Division  and  appeals  to  the  District  and  Supreme  Court. 

The  language  in  paragraph  two  of  the  section  as  cited  by  the  legislative  auditors 
uses  the  term  "either  before  the  board  or  the  courts."  That  term  denotes  a  hearings 
process  in  that  no  workmen's  compensation  case  comes  "before  a  court"  unless  it  is  form- 
ally contested.  Courts  have  nothing  whatsoever  to  do  with  the  bulk  of  workmen's  comp- 


I 
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ensation  claims  that  are  never  contested.  The  term  "before"  in  the  sentence  relates 
to  both  the  board  and  a  court  and  the  sections  can  only  mean  an  adjudicatory  proceeding 
before  the  "board"  and  not  the  general  day-to-day  administrative  detail  conducted  on 
all  workmen's  compensation  claims  by  the  Division.  It  is  also  significant  that  in  the 
first  paragraph  of  Section  92-827,  the  term  "before  the  board"  is  used  in  the  following 
manner:  "A  full  and  complete  record  shall  be  kept  of  all  proceedings  and  hearings  had 
before  the  board,  .  .  ."  Thus,  any  attempt  to  interpret  the  provision  in  Section  92-827 
relating  to  the  setting  of  attorney  fees  as  allowing  the  Division  to  set  fees  on  all 
workmen's  compensation  claims  is  invalid  in  that  such  a  contention  completely  ignores 
the  context  in  which  the  section  was  written,  the  specific  wording  used  in  the  section, 
and  the  fact  that  the  section  is  found  within  the  chapter  of  the  Workmen's  Compensation 
Act  which  deals  almost  exclusively  with  contested  case  hearings  before  the  Division 
and  appeals  to  courts. 

The  legislative  auditors  attempt  to  justify  their  position  by  quoting  a  phrase  in 
the  case  of  In  Re  Porter,  156  Mont.  190,  478  P. 2d  856.  The  case  in  fact  substantiates 
the  position  of  the  Division  in  that  the  case  pertains  to  a  workmen's  compensation  claim  r 
that  went  to  a  formal  hearing  held  "before  the  board"  under  the  provisions  of  Chapter 
eight  in  the  Workmen's  Compensation  Act.  Subsequent  to  the  hearing,  formal  findings  of  j 
fact  and  conclusions  of  law  were  written  in  which  the  hearings  officer  set  an  attorney 
fee.  The  Supreme  Court  indicates  in  its  opinion  that  it  was  not  going  to  go  through  the 
detailed  process  of  "setting  forth  a  complete  fact  statement"  of  the  case.  The  Court   f 
had  the  record  of  the  workmen's  compensation  claim  before  it  including  the  record  of  the 
formal  contested  case  hearing  held  before  the  Board  as  well  as  the  findings  of  fact  and 
conclusions  of  law  which  among  other  things  set  the  attorney  fee.  The  court  then  merely 
noted  that  under  such  circumstances.  Section  92-827,  R. CM. 1947,  grants  the  power  to  the 
Board  to  set  an  attorney  fee. 

Also,  the  legislative  auditors  cite  Section  92-616,  R. CM. 1947,  apparently  in  some 
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attempt  to  justify  the  position  that  the  Division  has  authority  to  set  attorney  fees  on 
all  workmen's  compensation  claims.  One  merely  has  to  read  the  auditor's  paraphrase  of 
the  section  to  see  that  it  only  applies  to  cases  involving  hearings  and  only  to  hearings 
on  very  specific  factual  situations;  namely,  on  denial  and  termination  of  claims  later 
adjudged  compensable.  The  applicable  words  in  the  section  are  "and  the  claim  is  later 
adjudged  compensable,  by  the  division  or  on  appeal,  the  insurer  shall  pay  reasonable 
costs  and  attorney  fees  as  established  by  the  Division."  The  only  time  the  Division 
can  "adjudge"  a  claim  compensable  is  after  a  contested  case  hearing.  The  plain  meaning 
of  the  language  in  the  section  could  dictate  no  other  interpretation. 

AUDITOR'S  COMMENTS 

Although  we  believe  that  the  division  presently  has  the  authority  to 
regulate  attorney's  fees,  the  division  has  not  and  does  not  so  interpret 
their  authority.   The  division  states  that  attorney  fees  should  be  regulated. 
The  division  should  therefore  seek  such  additional  statutory  authority  as  they 
believe  necessary  to  regulate  attorney's  fees. 
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PRESENT  WORTH  ADJUSTMENT 

Recommendation  -  Page  131 

\-le  reaomv.end  that  the  division  apply  the  present  worth  adjustment  to 
all   Ivmp-SKm  paym.er.ts  as  required  by  Section  92-715,   R.C.M.    1947. 

The  Division  agrees  with  this  recommendation  and  in  fact,  it  is  now  doing  so.      i 
The  Montana  Supreme  Court  held  recently  in  the  case  of  Kuehn  V.  National  Farmers  Union  . 
Property  and  Casualty  Co.,  31  State  Reporter  375,  that  the  Division  was  in  error  when 
it  did  not  convert  a  lump  sum  advance  to  estimated  present  worth  capitalized  at  2%  as 
required  by  statute.  On  May  23,  1974,  the  Division  sent  a  memorandum  to  all  workmen's 
compensation  adjusters  outlining  when  the  discount  would  be  applied  on  all  future  cases 
on  conversion  of  future  biweekly  payments  into  lump  sum  awards.  Also,  the  Division  has 
recently  explained  the  discount  procedure  to  recent  workmen's  compensation  workshop 
meetings  held  in  several  cities  in  the  state,  and  the  Division  is  now  applying  the  dis- 
count in  appropriate  cases, 
PAYMENT  OF  DISABILITY  CLAIMS 

Recommendation  -  Page  133 

Ne  recommend  that  the  division  in  consultation  with  the  Department  of 
Adr.inistration  take  the  measures  necessary  to  pay  compensation  benefits 
through  the  state/claim  warrant  system. 

We  are  unable  to  comply  with  this  recommendation  because  the  present  state  claim 
warrant  system  cannot  provide  the  services  needed.  A  new  system  would  have  to  be  de- 
signed, interfaced  with  the  state  claim  warrant  system,  and  would  necessarily  duplicate 
much  of  the  same  information  input  to  our  own  system  for  other  purposes.  We  do  not  be- 
lieve it  is  economically  justifiable  or  necessary  to  design  programs  and  implement  a 
system  for  the  sole  prupose  of  writing  compensation  warrants  on  the  state  system  and 
mailing  the  warrants  from  the  State  Auditor's  office.  Such  a  system  would  have  to  pro- 
vide a  daily  print  out  prelisting  the  claimants  who  are  to  receive  compensation  payments 
within  the  next  two  days.  A  special  all  purpose  (AP)  warrant  would  have  to  include  the 
name  and  address  of  the  claimant  because  it  would  not  be  feasible  to  prepare  warrant^trans- 
mittals  for  the  60  to  100  warrants  written  each  day.  A  check  stub  and  carbon  cop/  would 
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have  to  include  the  claim  n-umber,  class  code,  employer,  period  covered,  etc.  because 
this  information  is  needed  to  update  our  accounting  and  statistical  information  main- 
tained on  our  own  system.  A  warrant  writing  system  designed  to  "mechanical lyrand 
routinely  produce  warrants"  would  have  to  store  this  same  information  which  duplicates 
the  information  stored  in  our  data  processing  system.  A  better  procedure  would  be  to 
mechanically  produce  the  warrants  through  our  data  processing  system  so  that  the  same 
files  can  be  used.  This  will  be  discussed  later  in  this  response. 

The  audit  report  expresses  no  sound  basis  or  reason  for  using  the  state  claim 
warrant  system  to  print  the  warrants.  The  report  refers  to  programs  being  designed  to 
bring  the  Employment  Security  Division  (ESD)  and  the  Department  of  Social  and  Rehabi- 
litation Services  (SRS)  into  the  state  claim  warrant  system.  We  were  advised  by  ESD 
that  the  only  changes  contemplated  in  their  system  is  to  mechanically  produce  the 
warrants  with  their  computer.  ESD  will  still  pick  up,  sign,  and  mail  the  warrants. 
Neither  ESD  nor  the  Department  of  Administration  is  aware  of  any  program  being  designed 
to  include  ESD  into  the  state  claim  warrant  system.  We  informed  the  legislative 
auditors  of  that  fact  at  the  exit  conference  and  requested  information  as  to  the  nature 
of  the  ESD  system  referred  to  in  the  report  and  who  was  designing  the  system. 
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SRS  is  planning  to  implement  a  s/stem  but  their  needs  and  the  needs  of  the  Division 
are  entirely  different.  We  were  advised  b/  SRS  that  their  s/stem  will  produce  warrants 
once  a  month  as  opposed  to  daily  and  require  the  information  to  be  input  to  the  computer 
five  to  eight  days  before  the  warrants  are  printed.  Our  needs  require  a  much  faster 
turn  around.  We  were  also  advised  that  the  system  will  cost  around  $200,000  to  imple-  . 
ment. 

The  audit  report  states  that  there  were  "some  weaknesses"  in  internal  control  but 
we  are  unable  to  comment  on  these  weaknesses  nor  institute  the  necessary  correction  pro- 
cedures until  the  auditor  specifies  what  weaknesses  were  uncovered  as  a  result  of  the 
audit. 

The  report  specifies  that  the  primary  objection  to  placing  payments  on  the  state 
claim  warrant  system  was  because  the  system  could  not  make  payments  soon  enough.  The 
auditors  conclude  that  this  objection  is  no  longer  valid  because  improvements  have  been 
made.  We  are  unaware  of  the  improvements  referred  to  by  the  auditors  nor  the  methods 
they  used  to  test  whether  these  improvements  have  increased  the  claim  warrant  turn-around- 
time  to  a  degree  sufficient  to  meet  our  needs.  We  believe  the  objection  is  still  valid 
and  given  time  can  show  many  examples  where  payments  were  delayed  in  the  system.  Such 
delays  are  understandable  since  the  agency,  accounting  bureau,  data  processing  bureau 
and  the  State  Auditors  Office  are  all  involved  in  the  processing  of  a  claim.  Minor  de- 
lays in  the  payments  of  claims  are  not  as  critical  in  the  normal  course  of  the  state's 
business.  However,  delays  in  payment  of  workmen's  compensation  warrants  result  in  an 
injured  employee  waiting  for  his  check  which  may  be  a  major  source  6f   funds  for  his 
livelihood.  Such  delays  should  be  avoided  if  possible  and  establishing  a  warrant  writing 
system  which  is  not  under  the  direct  control  of  the  Division  does  not,  in  our  view,  rep- 
resent the  best  method  of  solving  any  internal  control  problems.  The  report  suggests  a 
system  similar  to  central  payroll.  In  order  for  central  payroll  to  process  the  state 
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payroll,  it  is  necessary  to  submit  the  payroll  documents  one  week  in  advance.  Such 
a  system  would  not  assist  the  operations  of  the  Division. 

The  report  states  that  more  than  one  half  of  the  payments  involve  "fixed  liability" 
claims  and  that  these  could  readily  be  put  on  the  state  claim  warrant  system.  Although 
emergency  situations  arise  requiring  immediate  response  even  in  fixed  liability  cases, 
the  auditors  admit  that  only  more  than  half  of  the  payments  are  of  this  type.  Since 
the  Division  processes  over  20,000  warrants  a  year,  it  appears  that  we  would  to 
establish  a  system  to  directly  process  the  issuing  of  at  least  10,000  warrants  much  in 
the  same  manner  as  presently  being  done.  Two  systems,  i.e.  the  state  claim  warrant  system 
and  direct  processing  hardly  seems  justified  in  order  to  pay  compensation  to  injured 
employees. 

Basically,  the  entire  section  of  the  report  deals  with  one  function  in  the  pay- 
ment of  a  compensation,  i.e.  the  printing  and  mailing  of  the  state  warrants.  The 
accounting  transactions  are  presently  entered  in  summar/  form  to  the  Statewide  Budgeting 
and  Accounting  System  and  also  in  detail  to  our  own  system.  The  funds  used  to  pay  the 
warrants  are  within  the  Treasure  Fund  Structure  and  controlled  and  recorded  by  the 
State  Treasurer.^  We  are  not  writing  checks  outside  the  state  accounting  system  on  a 
private  bank  account.  The  Division  is  designing  a  new  data  processing  system  whicn  will 
assist  all  facets  of  the  Division's  operations.  As  a  part  of  this  system,  we  are  con- 
sidering the  mechanical  writing  of  state  warrants  which  resolves  some  of  the  auditors' 
objections  to  our  present  methods,  eliminating  duplicate  computer  files,  and  facilitating 
the  printing  of  the  warrant  and  inputting  the  accounting  data  into  one  process. 

We  believe  such  a  procedure  is  a  better  alternative  to  desiging  a  separate  system 
to  interface  with  the  present  claim  warrant  system.  It  provides  direct  control  to  mini- 
mize turn-around-time,  and  it  should  enable  us  to  respond  immediately  to  emergency 
situations. 
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AUDITOR'S  COMMENTS 

By  the  admission  of  the  division,  at  least  half  of  the  compensation 
payments  made  by  the  division  are  for  "fixed  liability  payments."   Another 
portion  of  the  compensation  checks  issued  are  for  lump-sum  payments  where  the 
bi-weekly  payment  requirement  need  not  be  met.   In  these  two  types  of 
payments  the  present  turn  around  time  of  the  state  claim-warrant  process 
(24-48  hours)  should  be  sufficient.   In  the  remaining  cases  the  division 
could  prepare  multiple  vendor  transfer  warrant  claims  and  deliver  them  to 
the  accounting  bureau  by  messenger  rather  than  deadhead  mail.   An  accounting 
bureau  official  stated  that  so  long  as  they  could  depend  on  the  division 
to  properly  code  the  claims  he  could  give  them,  as  a  matter  of  routine, 
special  priority  to  speed  up  the  key  punch  and  check  printing  process. 
According  to  officials  at  the  State  Auditor's  Office  the  checks  would  be 
mailed  the  same  day  they  received  them.   Here  again  the  checks  could  be 
given  special  priority. 

It  would  appear  that  with  concentrated  effort  on  the  part  of  the 
division,   the  accounting  bureau,  data  processing,  and  the  State  Auditor's 
Office,  the  problems  with  using  the  claim  warrant  process  could  be  overcome. 
The  internal  control  weaknesses  discussed  at  the  exit  conference  would 
be  solved  and  other  benefits  would  accrue.   First  of  all,  the  agencies 
statutorily  authorized  and  set  up  to  perform  the  administrative  services 
of  printing,  accounting  for,  mailing  and  storing  warrants  would  perform  the 
services  rather  than  the  division  whose  responsibilities  are  much  broader. 
Secondly,  warrants  negotiated  by  claimants  and  cancelled  by  the  state  would 
be  placed  in  a  secure  repository  under  the  custody  of  the  State  Auditor, 
along  with  all  other  state  warrants.   This  repository  would  preclude  the  loss 
or  misplacement  of  warrants  which  are  the  ultimate  proof  of  payment  and 
which  are  often  crucial  in  matters  of  litigation. 
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AGENCY  ORGANIZATION 
Recommendation  -  Page  141  and  142 

Vie  rsaommend  that  legislation  be  enacted  to: 

1.  Organizationally  separate  the  state  insurance  progran  from  the  present 
Workmen's  Compensation  Division  and  establish  it  as  a  separate  entity 
h)ithin  the  Department  of  Labor  and  Industry. 

2.  Vest  the  remaining  organizational  units  of  the  Workmen's  Compensation 
Division  with  the  power,   authority,   and  responsibility  to  administer 
and  enforce  the  workmen  's  compensation  laws  in  the  areas  of  coverage, 
compliance,  safety,  and  adjudication  of  appeals. 

We  yer^   strongly  disagree  with  these  recommendations.  The  audit  report  correctly 
identifies  a  conflict  of  interest  problem  on  Page  135.  This  conflict  was  recognized 
some  time  ago  by  the  Governor's  Office  and  the  Office  of  Executive  Reorganization.  How- 
ever, their  recommended  solution  was  the  separation  of  the  contested  case  hearings 
function  of  the  Division  rather  than  separation  of  the  State  Insurance  Fund.  The  re- 
sult was  the  introduction  of  House  Bill  No.  294  in  the  1973  legislature  which  would 
have  designated  the  Board  of  Labor  Appeals  to  hear  appeals  on  disputed  workmen's  comp- 
ensation cases. 

The  problem  was  also  considered  at  length  during  the  interim  between  the  1973 
and  1974  sessions  by  the  Division,  the  administration,  and  various  interested  groups. 
There  appeared  to  be  consensus  of  opinion  that  the  quasi  judicial  functions  of  the 
Division  should  be  transferred  to  remove  the  statutory  conflict  of  interest.  However, 
rather  than  transfer  the  functions  to  the  existing  Board  of  Labor  Appeals,  it  was 
generally  felt  that  a  new  board  should^be  created  which  would  hear  all  disputes  concerning 
benefits  under  the  Workmen's  Compensation  and  Occupational  Disease  Acts.  In  line  with 
this  thinking,  a  draft  of  proposed  amendments  to  HB  294  was  submitted  to  the  Senate  Com- 
mittee on  Executive  Reorganization  for  its  consideration.  Below  are  the  appropriate 
provisions  submitted  to  the  legislature  regarding  the  creation  of  a  new  board  of  work- 
men's compensation  appeals,  its  functions,  and  the  repeal  of  the  Division's  present  stat- 
utory authority  to  hear  disputed  cases. 
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"Section  1.  There  is  a  new  section  to  be  numbered  82A-1015,  R. CM. 1947,  which 
reads  as  follows: 

82A-1015.  Board  of  workmen's  compensation  appeals — creation^  allocation;  comp- 
osition; designation.  (1)  There  is  created  a  board  of  workmen's  compensation  appeals. 

(2)  The  board  is  allocated  to  the  department  of  labor  and  industry  for  admini- 
strative purposes  only  as  prescribed  in  section  82A-108. 

(3)  The  board  consists  of  three  (3)  members  appointed  by  the  governor  as  pre- 
scribed in  section  82A-112.  In  selecting  members  for  the  board,  the  governor  should  give 
due  consideration  to  individuals  who  are  knowledgeable  in  workmen's  compensation  law. 
The  chairman  of  the  board  shall  devote  full  time  to  the  duties  of  the  board,  and  he  shall 
be  a  full  time  salaried  officer  of  the  state.  The  chairman  may  call  upon  the  other 
members  of  the  board  to  assist  in  the  conduct  of  hearings  for  the  board,  and  the  pro- 
visions of  section  82A-112(7)  do  not  apply  to  members  of  the  board.  Expenses  of  the 
board  shall  be  paid  upon  appropriation  from  the  workmen's  compensation  earmarked  revenue 
account. 

(4)  The  board  is  designated  as  a  quasi  judicial  board  for  the  purposes  of  section 
82A-n2. 

Section  2.  There  is  a  new  section  to  be  numbered  92-844,  R. CM. 1947,  which  reads 
as  follows: 

92-844.  Appeals.  (1)  A  claimant,  compensation  plan  one  employer,  or  insurer  who 
has  a  dispute  concerning  any  benefits  under  title  92,  R. CM. 1947,  is  entitled  to  appeal 
to  the  board  of  workmen's  compensation  appeals  provided  for  in  section  82A-1015.  The 
board,  after  a  hearing,  shall  make  a  final  determination  of  the  dispute,  and  in  accor- 
dance with  the  law  on  benefits  as  set  forth  in  title  92,  the  board  shall  fix  and  deter- 
mine such  benefits  to  be  paid,  and  specify  the  manner  of  payment. 

(2)  The  board  may  grant  nominal  disability  awards  in  cases  where  it  is  found 
that  an  accident  has  occurred  in  the  course  and  scope  of  employment,  but  no  disability 
has  resulted  therefrom. 

(3)  The  board  has  continuing  jurisdiction  of  cases  it  has  made  determinations  on, 
and  it  may  upon  the  application  of  any  part,  review,  diminish,  or  increase  in  accordance 
with  the  law  on  benefits  as  set  forth  in  title  92,  any  benefits  awarded,  upon  the  grounds 
that  the  disability  of  the  person  has  changed. 

Section  3.  There  is  a  new  section  to  be  numbered  92-850,  R. CM. 1947,  which  reads 
as  follows: 

92-845.  Administrative  procedure  act.  All  proceedings  and  hearings  before  the 
board  of  workmen's  compensation  appeals,  and  all  appeals  to  the  courts  of  this  state  from 
decisions  of  the  board,  shall  be  in  accordance  with  the  appropriate  provisions  of  the 
Montana  administrative  procedure  act.  However,  the  board  is  not  bound  by  the  technical 
rules  of  evidence. 

Section  4.  Sections  82A-1004,  82A-1005,  92-812,  92-813,  92-815  through  92-817, 
92-819,  92-821,  92-823,  92-824,  92-825,  92-827  through  92-836,  92-1347,  92-1350,  92-1351, 
92-1353  through  92-1355,  92-1357,  92-1359,  92-1361  through  92-1365,  R. CM. 1947  are 
repealed." 

Since  the  proposal  was  considered  by  the  legislative  committee  in  the  waning  days 

of  the  legislature,  the  committee  felt  it  should  be  held  over  for  consideration  by  the 
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legislative  interim  committee  studying  the  workmen's  compensation  system  in  Montana. 
There  appeared  to  be  a  substantial  amount  of  support  for  the  Division  proposal  regarding 
the  transfer  of  the  Division's  quasi  judicial  powers  to  a  newly  created  board  of  work- 
men's compensation  appeals,  and  we  submit  that  this  proposal  is  the  most  desirable 
solution  to  the  conflict  of  interest  problem. 

'/.'e  feel  that  separation  of  the  appeals  function  is  far  preferable  to  separation 
of  the  insurance  program  for  several  major  reasons: 

1 .  Cost  to  the  employer. 

We  estimate  the  cost  to  the  employer  of  establishing  a  separate  state  in- 
surance program  to  be  nearly  ten  times  that  of  the  cost  of  a  separate 
appeals  board. 

2.  Competition  with  Private  Insurance  Carriers. 

We  feel  it  is  imperative  that  the  committee  and  the  legislature  be  aware 
that,  if  a  separate  state  insurance  program  is  established  as  suggested 
in  the  report,  it  will  place  the  State  in  direct  and  open  competition 
with  private  insurance  carriers.  While  we  certainly  feel  that  the  State 
Fund  should  endeavor  to  offer  coverage  at  competitive  rates,  we  also 
prefer  to  maintain  the  current  posture  of  offering  alternative  coverage 
to  the  employers. 

3.  Treatment  of  claimants. 

We  suggest  that,  were  the  state  insurance  program  to  be  separated  and  no 
longer  directly  subject  to  policy  direction  from  the  Division,  the  social 
concern  which  is  presently  inherent  in  the  adjustment  of  claims  would  yer^ 
naturally  be  eroded  due  to  the  competitive  postCire  which  would  inevitably 
follow  such  an  organizational  arrangement. 

Furthermore,  we  categorically  deny  that  any  problems  revealed  by  the  report  would 
automatically  be  resolved  by  separation  of  the  state  insurance  program,  with  the  single 
exception  of  the  conflict  cf  interest  matter  which  has  already  been  discussed.  On  the 
contrary,  such  problems  are  being  resolved  by  proper  internal  organization  and  a  re- 
vamping of  policies  and  procedures  within  the  Division,  all  at  little  or  no  additional 
cost  to  the  employer.  Some  of  the  problems  noted  can  only  be  resolved  by  additional 
staff,  however,  and  requests  will  be  made  through  appropriate  budgetary  channels  to  the 
1975  legislative  assembly.  In  the  meantime,  the  personnel  of  the  Division  are  working 
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vary   earnestly  to  correct  the  problems  noted  wherever  possible,  and  in  fact,  many  of 
the  recommendations  have  already  been  adopted  and  the  accompanying  problems  have 
largely  been  resolved. 

AUDITOR'S  COMMENTS 

The  division  disagrees  with  us  and  the  Department  of  Labor  and  Industry 
regarding  the  proposed  organizational  structure  for  administering  Workmen's 
Compensation  matters. 

The  division  wants  to  maintain  the  status  quo  except  for  establishing 
and  Appeals  Board  for  handling  contested  cases. 

The  Department  of  Labor  and  Industry  agrees  with  us  that  the  state 
insurance  program  and  the  regulatory  functions  should  be  separated. 
However,  the  department  believes  the  division  (regulatory  function)  should 
be  directly  under  its  control  and  not  attached  for  administrative  purposes 
only  as  we  propose.   The  department  also  believes  an  Appeals  Board  should 
be  established. 

Under  the  present  organizational  structure  two  areas  of  potential 
conflict  of  interest  exist.   One,  around  which  most  of  the  discussion  centers, 
evolves  from  the  fact  that  the  division  is  administrator  and  also  adjudicator 
for  Plan  III  claims.   Secondly,  t!he  division  is  responsible  for  enforcing  Workmen's 
Compensation  laws  for  all  plans  in  a  fair  and  equitable  manner.   This  may  be 
impossible  since  the  division  is  also  administrator  for  Plan  III  and  cannot 
deal  in  an  arms-length  manner. 

In  the  first  instance,  regarding  the  potential  conflict  of  interest 
relating  to  being  both  administrator  and  adjudicator,  the  following 
points  should  be  considered. 

a)   There  presently  exists  a  proper  organizational  separation  between 
administration  and  adjudication  for  Plans  I  and  II.   All  Plan  I  and 
II  actions  are  subject  to  review  by  the  division,  disputed  matters  are 
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settled  through  a  hearing  process,  and  finally  if  necessary,  access  to 
the  courts  is  available  in  those  cases  where  an  agreement  cannot 
be  reached. 

b)  In  contrast,  separation  does  not  exist  with  respect  to  Plan  III. 
If  the  state  insurance  program  (Plan  III)  was  organizationally 
separated  from  the  division  an  appeals  function  similar  to  Plans  I 
and  II  would  be  established. 

c)  If  an  Appeals  Board  is  set  up,  additional  costs  would  be  incurred 
since  a  separate  new  organization  would  be  created  having  requirements 
for  personnel,  files,  etc. 

In  the  second  instance,  the  potential  conflict  centers  on  the  ability 
of  the  division  to  treat  all  plans  equally  when  it  also  directly  administers 
Plan  III.   The  following  should  be  considered: 

a)   To  insure  fair  and  impartial  treatment  for  all  Plans,  an  "arms- 
length"  basis  must  be  established.   This  is  why  we  are  recommending 
that  the  division  remain  attached  to  the  department  for  administrative 
purposes  only,  rather  than  being  subject  to  direct  supervision 
of  the  department.   As  such,  the  administrators  of  the  division  and 
the  insurance  program  would  be  organizationally  accountable  only 
to  the  Governor. 

The  division  expresses  the  belief  that  the  separation  of  the 
insurance  program  would  erode  the  social  concern  which  is  presently 
inherent  in  their  adjustment  of  Plan  III  claims.   Contrary  to  the 
division's  assertion,  claimants  (injured  workmen)  would  ultimalrely 
benefit  through  separation  of  the  regulatory  and  insurance  functions. 
The  division's  statement  infers  that  claimants  under  the  state 
insurance  program  fare  better  than  other  claimants.   This  is  in 
itself  an  injustice  to  injured  employees  who  have  little,  if  any, 
control  over  the  plan  chosen  by  their  employers.   An  arms-length 
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relationship  with  all  plans  would  insure  that  injured  employees  receive  i 
fair  treatment  and  consideration  irrespective  of  the  plan  involved. 

b)  The  separation  of  the  state  insurance  program  would  not  alter  the 
present  relationship  of  the  state  to  private  Insurance  carriers. 
Regardless  of  how  the  present  situation  is  viewed,  the  state  insurance 
program  is  in  competition  with  private  carriers,  in  fact,  that  is  why 
the  state  is  considered  and  referred  to  as  a  "Competitive  Fund  State." 
The  use  of  "experience  rating"  and  "volume  discounts,"  which  we 
recommend  and  the  division  has  agreed  to  implement,  will  make  the 
state  insurance  program  much  more  competitive.   This  will  occur 
whether  or  not  the  state  insurance  program  is  separated  from  the  division 
The  state  insurance  program  would  continue  as  an  alternative  source      i 
of  coverage.   Complete,  direct  and  open  competition  would  come  about 
only  if  a  sales  force  was  established  for  promoting  state  insurance. 
This  has  not  been  done  in  the  past  and  there  would  ostensibly  be  no  reason 
to  do  so  in  the  future. 

c)  There  are  advantages  in  having  a  separate  competitive  state  insurance 
program.   It  serves  as  a  "yardstick"  with  which  to  measure 

private  carriers  and  vice-versa.   Every  competitive  fund  state  except 
Montana  has  separate  regulatory  and  insurance  functions. 
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^tate  of  (iNontana 


THOMAS  L.  JUDGE 
GOVERNOR  OF  MONTANA 


449-3472 

J^elena,  59601 
June  6,   197^ 


SIDNEY  T    SMITH 
LABOR  COMMISSIONER 


Morris  L.  Brusett 
Legislative  Auditor 
State  Capitol 
Helena,  Montana  59601 


MO;<TAf;-s  L...;:   ATiVE  AiJDlTOu 


Dear  Mr.  Brusett: 

I  have  studied  your  final  report  on  the  review  of  the  Workmen's 
Compensation  operations  dealing  with  agency  organization  recommendations. 
The  final  report  differs  somewhat  from  our  previous  discussions,  so  I 
will  make  my  suggested  recommendation  on  the  final  report. 

The  only  portion  of  the  report  that  I  have  reviewed  is  that  dealing 
with  the  organization  of  the  division. 

I  agree  that  there  is  need  for  reorganization  along  the  lines 
suggested,  that  the  Insurance  Fund  should  be  a  separate  division  within 
the  Department  of  Labor  and  Industry,  also  that  a  separate  division 
administrate  functions  of  the  Workmen's  Compensation  within  the  Department 
of  Labor  and  Industry. 

I  differ  with  your  recommendation  that  the  V/orkmen's  Compensation 
Division  be  attached  for  administrative  purposes  only.  This  independence 
is  partly  responsible  for  the  past  problems. 

The  Executive  Reorganization  Committee  set  up  to  reorganize  the  .State 
into  tv;enty  (20)  Departments,  directed  by  Professor  Duke  Crowley,  found 
the  conflict  of  interest  referred  to  in  your  report.  Mr.  Crowley,  his 
staff,  and  myself  with  others,  studied  Workmen's  Compensation  Departments 
and  Industrial  Accident  Boards  in  other  States  to  find  the  best  operation 
to  resolve  this  conflict  of  one  administrator  responsible  for  all  functions. 

The  result  of  our  study  was  that  recommended  by  Governor  Judge  in  his 
state  of  the  State  message  to  the  legislature.  That  the  Department  of 
Labor  and  Industry  be  reorganized  to  avoid  such  a  conflict  of  interest 
and  to  attain  better  control  of  the  division.  House  Bill  29^4  was  introduced 
at  the  administrations  request.   It  passed  the  house,  but  was  held  over  in 
the  Senate  and  not  acted  on  this  last  session  due  to  the  investigation  of 
the  Workmen's  Compensation  Division. 
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House  Bill  294->  in  effect,  transfers  the  functions  of  the  division  [;, 

to  the  Department  of  Labor  and  Industry,  permitting  reorganization 

administratively.  The  Insurance  Fund  Division  and  the  Worlanen's  , 

Compensation  Division  could  be  completely  separate  in  two  (2)  divisions. 
House  Bill  294  also  set  up  an  appeals  board  that  I  feel  is  needed  to 
properly  protect  the  interest  of  the  worker  regardless  of  coverage  under 
Plan  I,  II,  or  III.  Your  recommendation  has  partly  removed  the  conflict, 
but  you  have  left  the  door  open  for  th^possibility  of  a  reoccurance  of 
the  problems  revealed  by  your  investigation.  Special  interests  or 
persons  must  never  again  be  allowed  to  abuse  the  workers '  compensation 
insurance  program  for  self  gain  at  the  expense  of  the  injured  worker. 


U^o^^  ^ 


SIDNEY  T.  SMITH,  COMMISSIONER 
DEPARTMENT  OF  LABOR  &  INDUSTRY 
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